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RIGHTS CERTIFIED CHECK HOLDER FAILURE 
BANK 


The effect certification has been described number 
decisions and also defined the Uniform Negotiable Instruments 
Law. When check the certifying bank admits the 
genuineness the drawer’s signature and that the check drawn 
against sufficient funds. And the bank agrees retain out the 
money deposit the drawer’s credit sum sufficient pay the 
check when presented. 

the check certified the instance the drawer remains 
liable it. But, certified the instance the payee 
some other holder, the drawer and indorsers, any, are discharged 
from liability. The drawee bank alone remains liable the check. 

recent decision the Supreme Court Kansas goes step 
further describing the effect certifying check. This case holds 
that when check certified the drawer loses any rights which 
might otherwise have had the state guaranty fund, and neither 
nor any subsequent holder entitled the protection the guaranty 
fund. The Lloyd Butler County State Bank, and the 
opinion published full among the legal decisions this issue. 

The court, its opinion, referred the case Middlekauf 
State Banking Board, 111 Tex. 561, 242 442, where was held 
that cashier’s check issued depositor exchange for his own 
check within the protection the guaranty fund under statute 
protecting ‘‘insecure and non-interest-bearing 

The Kansas court, however, holds that certified check stands 
different basis, saying with reference the Texas decision: 


not that case distinguishable principle from 
this, hold the certification the plaintiff’s check, although was 
not paid because not presented until after the bank had been closed, 
effected such change the situation the plaintiff that was 
longer entitled look the guaranty fund security for the amount 
the check, upon the theory that its non-payment was restored 
his rights general depositor, upon any other 
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The Kansas court further holds that the holder certified check 
not entitled preference over other creditors upon the failure 
the certifying bank, which keeping with earlier decisions 
this question. 


SURVIVOR ENTITLED SAVINGS DEPOSIT TWO NAMES 


recent decision the Supreme Court Ohio, Cleveland Trust 
Co. Seobie, 151 Rep. 373, was held that, where person 
deposited his money the names himself and another person, pay- 
able either the survivor, the survivor would entitled the 
fund upon the death the depositor even though the depositor re- 
tained the right revoke the right the other party draw and 
did not deliver the passbook the other party. While the depositor 
did not deliver the passbook the other party, appeared that 
did deliver the bank for the purpose facilitating withdrawals 
the other party and took receipt for it. 

The facts showed that February 29, 1924, Jerome Green 
deposited the Cleveland Trust Co. $4,735.30 and that, his re- 
quest, the company issued passbook the names 
Green Anna Richardson,’’ Mrs. Richardson being Green’s sister. 
The passbook contained the following entry: may draw— 
balance death either payable survivor.’’ 

Shortly prior making the deposit Green and his sister signed 
signature bank file card the usual form required the Cleve- 
land Trust Co. for deposits this kind. The face this card bore 
inscription similar that the passbook. the reverse side 
the card, appeared the following, apparently placed thereon 
rubber stamp and signed the parties: 


O., 19—. 
the Cleveland Trust Co.—you are hereby notified that Annie 
Richardson authorized withdraw all any part the balance 
No. with your company. This authority remain full force 

until you receive written notice from its revocation. 


Green delivered the passbook the trust company and remained 
the company’s possession until the time his death which oc- 
September 15, 1924. 

Between the time making the deposit and the time his death, 
Green made deposits and withdrawals. Mrs. Richardson neither de- 
posited nor withdrew from the account. the time Green’s 
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tending show that Green, making the deposit, intended 
transfer interest therein Mrs. Richardson, the following letter 
written Green his sister was introduced evidence: 


Feb. 1924 
Annie 
sending you cards sign wright under name 
anything happened you how John Josiph went and 


course their bro the same might hapen prhaps not but. 


nevrles its best the safe side dong this you could draw 
the mony this Bank would avoid lot trouble there are 
4,700 there you should draw and gone will yours but 
for god sake use for your silf furnush your house fine the best 
evrythng dont fool enough give other thy can enjoy 
untile you are gon course might out live you dont want that. 
mick Green get what have worked hard for not your tin 
tipe anything did ocur your bank could busenis for you but for 
god sake leave Josh home git some your advise from Clayton 
because darn smart fellow fact the smartest your family 
sin these and return 2149 Clevaland return mail 

had Florence’s name there but discontinued the name 

best luck 


Cleveland 

Ohio 

till Murny would say the old devil died could 


was held that the were sufficient show that Green had 
created his sister joint interest the deposit equal his own 
and that upon his death, she, survivor, was entitled the fund. 

the opinion the court said: 


lacks the requisites valid will; and viewing gift, 
may questioned whether the delivery essential constitute 
completed gift was present. However, the particular form deposit 
found this case was general deposit account, into which Green 
paid his money from time time, repaid demand, whole 
part, called for, current money. this kind deposit 
the title the money deposited passes the bank from the depositor. 
The depositor not entitled have the identical thing deposited 
returned him, but the bank becomes the depositor’s debtor the 
amount the deposit. 

the specific question before not whether Green made 
gift the fund specie, but whether created his sister 
joint interest the deposit equal his own. 

‘‘Now while Annie Richardson authorized withdraw all 
any part the balance any time after this account was opened 
also was Jerome Green. The record shows that withdrawals and 
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deposits were made only Green; that deposits withdrawals 
whatever were made Mrs. Richardson during Green’s life. other 
words, Green exercised control the account the time his 
death. was because this retention control that the Court 
Appeals held there was delivery, actual constructive, the 
fund his sister. 

control, however, was not exclusive. was just the same 
control that Mrs. Richardson herself was authorized exercise. The 
sister’s interest was equal Green’s. She could withdraw all any 
part the funds upon deposit any time during Green’s life. While 
the account remained the bank and the authority pay remained 
unrevoked, Green himself could make more withdrawals than his 
sister. true that Green retained the power revoke Mrs. Rich- 
ardson’s right withdraw, but until her power was terminated 
him according the arrangement which she had assented her 
authority over the deposit was equal his own. Although Green 
retained control the account she had equal control thereof subject 
only his right terminate the same. 

intent leave his sister the balance the account upon 
his death was clearly manifested Green’s letters. Now when the 
decedent put the money the bank subject the right his sister 
withdraw therefrom, complying with all the rules the bank, se- 
his sister’s signature the card evidencing the arrangement, 
had done all that could place the account within her joint 
authority, and thereby contract created his sister joint interest 
the account, equal his own. 

immediately executed, this transaction required con- 
sideration. Corpus Juris, 930, note and cases cited. 

Richardson was notified writing the creation the 
joint interest and assented thereto writing. The bank book was 
left the bank, where, the record shows, payment would have 
been made Mrs. Richardson during Green’s lifetime she had ap- 
peared make withdrawal. Being joint owner Green’s chose 
action against the bank, with right equal Green’s, Green’s death 
Mrs. Richardson was entitled possession the money due upon 
the account, against the 


BRANCH BUT NOT BRANCH BANKS LAWFUL 
KENTUCKY 


While bank, organized under the laws the state Kentucky, 
has authority establish branches may establish branch offices 
for the purpose receiving deposits and cashing checks. Marvin, 
Banking Commissioner, Kentucky Title Trust Co., Court Ap- 
peals Kentucky, 291 Rep. 17. 

this proceeding appeared that the Kentucky Title Trust 
Co., with plan adopted other banking institutions, 
decided establish one more branch offices different parts 
the city Louisville where was located. was the bank’s in- 
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tention receive deposits, cash checks, and keep records such 
transactions these branch offices, without conducting any other 
character business thereat, such making loans. The bank ap- 
plied the state banking commissioner for his approval. The com- 
missioner refused approve the plan and threatened the event 
that the plan was put into operation impose the penalties pre- 
the Kentucky statutes the ground that the bank had 
legal authority establish the branch offices. The bank thereupon 
instituted this proceeding secure injunction restraining the com- 
missioner from taking any steps prevent from establishing the 
branch offices accordance with its plan. was held that the re- 
ceipt deposits and the cashing checks did not constitute ‘‘busi- 
ness banking’’ within the meaning the Kentucky Statutes and 
that the bank was, therefore, entitled proceed with its plan. The 
following paragraphs are quoted from the court’s opinion: 


are the depositories most the funds the country, 
and the above decision (Bruner Citizens’ Bank, 134 Ky. 283, 120 
Rep. 345) based the principle that they are quasi public 
institutions established and regulated statute. The safety the 
funds carefully guarded, and this calls for the exercise discretion 
and direct control upon the part the directors and chief officers 
the matter loans, discounts, investments, and other like duties. 


Branch banks effect carry the same business that conducted 
the parent institution without being subject the safeguards 
thrown around the establishment and administration the latter, 
and therefore such branches are not only unauthorized the statute 
but impliedly inhibited it. That opinion, however, expressly 
recognizes the right bank ‘have many duly appointed agents 
its needs require, and these agents, among other things, may re- 
ceive and forward its place business the money persons 
who desire deposit with it.’ 

principle the same rule would apply agents who merely 
receive deposits and pay out checks demand, duties that are in- 
the business, but which not require special discretion 
and business acumen. The paying teller bank should have 
technical knowledge handwriting and able detect forgeries 
and signatures, and both and the receiving teller should accurate 
their But neither these agents can loan money 
invest the banking funds, and the fact that these minor duties are 
more than one place wise affects the bank’s 
solvency. For illustration: bank entire city block, 
doubted that can establish office for the receipt 
deposits and payment checks each corner its building and 
keep separate books each place? Clearly the installation such 
offices the building incidental that business, and such ar- 
rangement would have injurious effect upon the financial manage- 
ment and control the bank’s business, the officials charged with 
those duties not devote their time the details the receipt 
deposit payment checks. such additional offices can es- 
tablished different points the main building under the bank’s 
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control, good reason appears why they may not established 
elsewhere throughout the city its location for the same purpose. 
The convenience the general public such arrangement 
easily perceived. The time consumed great number depositors 
making daily trips and from banks deposit during business 
hours calls for some measure economy and renders the arrangement 
suggested very desirable, and clearly incidental the bank’s 
business and neither violates the statute nor public policy and the 
judgment the court limits its application the matter receiving 
deposits and paying checks, good reason can perceived for 
denying the 


PRESENTMENT NOTE TELEPHONE 


The indorser promissory note will discharged from liability 
the note not presented the maker maturity for payment. 
And this requirement the law not complied with the holder’s 
the maker the telephone and demanding payment. was 
held the Court Appeals Maryland the recent case 
Robinson Foundry Co., 136 Atl. Rep. 58. 

This action was brought the Lancaster Foundry Co. note 
for $800 signed the American Tool and Machine Co. maker. 
The note was indorsed for the accommodation the Tool and Machine 
Co. the defendant, Robinson, who was president that company. 

Prior maturity, the note was forwarded bank Baltimore 
for collection. the day maturity notary connected with the 
bank the office the Tool and Machine Co., which office 
the note was payable and asked for officer the corporation. 
Upon making demand for payment, the notary received the an- 
swer, ‘‘Mr. Robinson not here.’’ The notary proceeded protest 
the note and sent notice dishonor the defendant, Robinson. 

holding that this presentment was insufficient charge the 
defendant with liability indorser, the court said: 


single question is, conceding the truth the notary’s evi- 
dence, Was there presentment for payment sufficient, the dis- 
honor the note, bind party secondarily liable? The notary 
had possession the note and was the agent the holder receive 
payment its behalf and the time she acted was reasonable hour 
business day, but the presentment was not complete (a) until 
the note had been presented the place specified the instrument 
(b) the American Tool and Machinery Co., the party primarily 
liable the instrument, or, its proper officer had been absent 
any person found the place where the presentment 
was made. Code, art. 13, 91, 92. The note expressly stipu- 
lated that was paid the place business the maker, 
the corner Bel Air road and Southern avenue, Baltimore. While 
presentment the appellant (Robinson) the president 
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its designated place business, would have fulfilled the remaining 
conditions the presentment, his absence would not have released 
the agent the holder from presenting the note some other avail- 
able accredited officer the maker, only upon the contingency 
the absence inaccessibility the place presentment, the 
person primarily liable (the maker) that the holder his agent may 
present the negotiable instrument any person found the place 
when the presentment made. Uniform Laws Ann. 97, pp. 377, 
378. addition the cited sections, the Negotiable Instruments 
Act declares that the instrument must exhibited the person from 
whom payment demanded, and when paid, must de- 
livered the party paying it. Section 93. 

purpose presentment receive payment from the 
maker. The possession the instrument for presentment and delivery 
upon payment once the opportunity the maker ascertain 
the amount due, and the instrument genuine and matured, and 
is, also, sufficient evidence the authority the person making the 
presentment receive the money and surrender the paper. Ames 
Cases Bills and Notes, 337, 338. Thus the nature the transac- 
tion contemplates the physical presence the holder his agent 
where the presentment required made. While presentment 
for payment not necessary charge the person primarily liable 
the instrument (Forwood Magnes, 143 Md. 121 855), 
necessary charge the indorsers, except (a) where the 
instrument was made accepted for his and has 


reason expect that the instrument will paid presented; 
(b) where after the exercise reasonable diligence, presentment 
required the statute cannot made; (c) when the drawer 
fictitious person; (d) express implied waiver present- 
ment. Code, art. 13, 89, 101. clear that the appellant 
does not come within the first three exceptions, and there was ex- 
press waiver presentment, and implied 


BANK OFFICERS LIABLE FOR WRITING DEFAMATORY 
LETTER 


the recent case Eby Wilson, 289 Rep. 639, decision 
the Supreme Court Missouri, the president and 
bank were held liable damages certain debtors the bank 
account libelous letter written the cashier. 

The plaintiffs were automobile dealers Excelsior Springs, Mo. 
The defendants were the president and cashier the bank Ex- 
celsior Springs. 

The letter question was written the plaintiffs 
who had purchased Chevrolet touring car from them more than 
year before the letter was written. was stated the letter that 
the bank held unsatisfied mortgage the automobile. This 
statement was untrue. 
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The plaintiffs alleged that reason the writing and publication 
the letter which the action was based the plaintiffs had lost 
custom and had been injured their business. 

The plaintiffs recovered judgment, from which the defendants 
appealed. The question raised the appeal was whether the plain- 
tiffs were entitled recover general damages. The determination 
this question depended upon the nature the alleged libel. 

Defamatory language divided into two classes, namely language 
which said libelous per se, and that which said libelous 
per quod. Communications which are libelous per are those which 
necessarily occasion damage; and one concerning whom such com- 
munications are made may recover damages without offering any other 
evidence damage than that which implied presumed from the 
fact the publication. Language which libelous per quod, the 
other hand, does not necessarily occasion damage, but damage may 
result therefrom natural and proximate consequence. such 
damage results known special damage. recovery may 
had account such damage only alleged and proved that 
the publication the libelous language caused the damage. 

special damages were alleged and proved this case the 
plaintiffs were entitled recover only the letter written the 
bank’s cashier was libelous per se. The appellate court held that 
was and that therefore the plaintiffs were entitled recover. 
cordingly the judgment for the plaintiffs was affirmed. 

holding the letter libelous per the court said: 

defined statute (section 3613, 1919), ‘is the 
malicious defamation person made any printing, [or] 
writing, tending provoke him wrath expose him 
hatred, contempt ridicule, deprive him the benefits 
public confidence.’ The letter here question does not itself 
the plaintiffs with the statutory crime (section 3348, 
1919) disposing mortgaged chattels without the written consent 
the mortgagee, and without informing the purchaser that the 
property was mortgaged, with intent defraud the mortgagee. The 
letter and itself does not charge necessarily impute fraud 
plaintiffs. But was alleged and shown that the letter was written 
under and such person that him necessarily 
meaning defamatory plaintiffs dealers automobiles. 
did not itself, charge the plaintiffs sold the automobile knowing 
mortgaged, but did state that the bank had unsatisfied 
mortgage upon the automobile sold Deiter, and necessarily, 
party the purchase knew had not been informed that the 
automobile was subject mortgage, and could not understand the 
letter otherwise than meaning that the automobile had been sold 
him without the consent the bank. Since had purchased the 
automobile being unincumbered, and paid the full purchase price, 
would necessarily believe had been defrauded. him the 
letter was not ambiguous. The letter was written him for the very 
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reason that defendants knew had purchased the automobile from 
the plaintiffs. The letter directly referred plaintiffs under their 
trade-name, and transaction their business such with 
Deiter. His knowledge the transaction was merged and com- 
pleted the statement the letter, and completed the imputation that 
plaintiffs, their character dealers, had committed act which 
tended deprive them that character, the benefits public 
confidence, and was destructive their reputation reliable persons 
with whom deal. Because this, are the opinion that the 
letter was, per se, libelous plaintiffs their said business, and 
must presumed have occasioned damage; and, that being so, 
was not error allow recovery general damages.’’ 


SALE TRAVELERS’ CHECKS DOES NOT CONSTITUTE 
DOING BUSINESS 


corporation cannot sued state, other than the one 
which organized, except its consent, unless ‘‘found’’ 
the state where the suit brought or, commonly expressed, unless 
doing business that state. corporation not doing 
business particular state, the service process upon officer 


agent the corporation ineffective and invalid. 

This question what constitutes doing business one which 
the courts are constantly called upon decide. recent decision 
the Supreme Court Washington, Krause Hanover National 
Bank, 255 Pac. Rep. 934, was decided that the selling travelers’ 
checks New York bank the state Washington, through 
local state bank, did not constitute doing business Washington 
subject the New York bank the jurisdiction the Wash- 
ington courts. 

The facts showed that the plaintiff, August Krause, desiring 
travel foreign countries, applied the Ritzville State Bank for 
$650 worth travelers’ checks. The bank issued him this amount 
different denominations. The checks read follows: 


Check. 
24, 1914. No. A209. 
countersigned below with this signature, Rudolph Machol, 
the Hanover National Bank the City New York, through its 
correspondents per accompanying list, will pay the order 
Leo Bergman $10—ten dollars its equivalent. Ritzville State Bank, 
Ritzville, Washington, Martin, Pres. 
Machol. 
check will paid when presented properly indorsed the 
Hanover National Bank the City New York, Wm. Suydam, 


q 
if 
7 if 
4 
3 
if 


510 THE BANKING LAW JOURNAL 


the back each check was indorsed the following: 


the Hanover National Bank the city New York. countries 
where revenue stamps are required, the amount same paid 
the 


The checks were afterwards lost stolen, and notification was 
given the Hanover National Bank. The bank paid the checks upon 
presentation person whom plaintiff alleged was not the rightful 
owner, and suit was brought recover their value. 

The action was commenced Adams county, and service the 
Hanover National Bank was sought made delivery the 
Ritzville State Bank agent the defendant. 

The trial court sustained motion quash upon the ground that 
service was not made any agent the defendant corporation and 
that the defendant was not doing business the state. The plaintiff 
appealed. 

The court passed only the question whether the Hanover 
National Bank was doing business the state Washington and, 
stated, decided that question the negative. The decision the 
lower court was, therefore, affirmed. 

The court held that the question presented was similar the 
question raised the case Bank America Whitney Bank, 
261 171, Ct. 311, Ed. 594, where the plaintiff bank 
sought sue the defendant New York, although its banking house 
and place business were New Orleans. Service was made 
delivering copy the summons and complaint the president 
the defendant bank while temporarily New York. The court held 
that the time the service the defendant bank was not doing busi- 
ness New York, such manner justify the inference that 
was present there. 

The facts relied upon the Whitney Bank case establish that 
the Whitney Bank was doing business New York are set forth 
the following paragraphs quoted from the court’s opinion: 

facts relied upon establish presence the defendant 
within the district consist wholly its relations the Hanover 
National Bank and five other banks, and transactions 
through them. Each these six banks is, what com- 
monly called, correspondent the defendant. each the Whitney 
Central continuously active, regular deposit account. But 
its transactions with these banks are not limited making deposits 
and drawing against them. Superimposed upon the simple relation 
bank and depositor are numerous other transactions which neces- 
sarily involve also the relationship principal and agent. These 
additional transactions conducted the correspondent banks include: 
Payment New York drafts drawn, with documents, 
against letters credit issued defendant New Orleans; the 
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receipt New York from brokers and others securities which 
the Whitney Central its depositors are interested, and the delivery 
such securities; the making payment persons New York 
for such securities; the holding such securities deposit New 
York for long periods and arranging substitution securities; the 
cashing, under instructions from defendant given New Or- 
leans, checks drawn third parties with whom had 
banking deposit relations; the receipt New York from third 
parties, with whom defendant apparently had banking relations, 
deposits moneys for account its customers. 

Whitney Central had what would popularly called 
large New York business. The transactions were varied, important 
and extensive. But had place business New York. None 
its officers employees was resident there. Nor was this New 
York business attended any one its officers employees 
resident elsewhere. Its regular New York business was transacted 
for its correspondents—the six independent New York banks. 
They, not the Whitney Central, were doing its business New York. 
this respect their relationship comparable that factor 
acting for absent principal. The jurisdiction taken foreign 
corporations, the absence statutory requirement express con- 
sent, does not rest upon fiction constructive presence, like qui 
facit per alium facit per se. flows from the fact that the corpora- 
tion itself does business the state district such manner and 
such extent that its actual presence there established. That 
the. defendant was not New York and, hence, was not found within 
the district clear.’’ 


holding that the rule expressed the Whitney Bank 
controlling the case under discussion, the Supreme Court Wash- 
ington said: 

think the same result must applied the facts this case. 
well known that practically every bank the United States 
issues travelers’ checks one more the different national bank- 
ing institutions. That each issuance these checks constitutes the 
doing business this state these national banks, and that 
therefore each and every one them suable every county 
the state where such checks are issued, inconceivable us, 
matter what the obligation created the checks may said 


VALOREM TAX AGAINST STOCK NATIONAL BANK 
HELD VALID 


The question presented the case Buder First National 


Bank St. Louis, Fed. Rep. (2d) 990, decision the United 


States Court Appeals, was whether the assessment 
valorem taxes against the shares stock national bank for the 
year 1924 was valid. 

The suit was brought the First National Bank St. Louis 
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and one its stockholders against the tax officials the city St. 
Louis, Mo. Its purpose was enjoin the enforcement valorem 
taxes assessed against the shares stock the bank for the year 1924. 

The taxes were assessed pursuant section 12775 the Revised 
Statutes Missouri, 1919, which provides for the taxation national 
bank shares valorem basis. This statute has been force 
since 1889, and, prior the Act Congress March 1923, 
section 5219 the Revised Statutes the United States, 
was admittedly valid and operative. 

The act 1923 enlarged the power the state tax national 
banks. gave authority the state tax either the shares 
stock, had been doing, include dividends therefrom taxable 
income the shareholder, tax the income the bank itself. 
further provided that ‘‘the imposition said state any one 
the above three forms taxation shall lieu the 

income tax law has been effect Missouri since 1917. 
does not, its terms, except from its operation income derived from 
national bank shares, and taxes upon dividends from such shares were 
levied and collected prior the 1923 amendment section 5219 
the Revised Statutes the United States. After the enactment that 
amendment the taxing authorities the state took the usual steps 
collect the valorem tax the bank shares, and also collect 
the income tax. 

The trial court granted permanent injunction against the en- 
forcement and collection the valorem taxes assessed against the 
shares stock the plaintiff bank, and the defendants appealed 
from the decree granting the injunction. The trial court, ap- 
peared, acted the theory that after the enactment the amend- 
ment section 5219, there were effect the state Missouri two 
methods taxing the shares national banks, namely, the 
valorem tax, and the income tax upon the dividends derived the 
holders from those shares; that the Act Congress 1923 per- 
mitted either these methods, but not both; that, inasmuch both 
could not valid, and there having been election the Legisla- 
ture which should operative, they mutually canceled each 
other; that therefore there was law relating the taxing 
national banks the state Missouri from March 1923, until 
the 18th day April, 1925, when the state Legislature passed 
act (page 372, Laws Missouri 1925) adopting the method taxing 
national banks provided section 12775. 

The Court Appeals, however, held that section 12775 
the Revised Statutes Missouri, 1919, was effect when the 
valorem taxes were assessed against the stock the plaintiff bank, 
end that, the taxes were validly assessed, the decree the trial 
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court should reversed and decree entered favor the de- 
fendants. holding the court said: 


our minds, there this case the one vital question, and 
that is, Were there effect Missouri March 1923, upon the 
taking effect the amendment section 5219, two statutory methods 
taxing national banks? 

the Act Congress 1923, the only tax permitted was 
valorem tax shares. This clearly indicated the words 
section 5219: 

herein shall prevent all the shares any association 
from being the valuation the personal property the 
owner holder such shares, assessing taxes imposed au- 
thority the state within which the association located.’ 

apparent that tax dividends from national bank shares 
was permissible until March 1923, and that, prior that time, 
Missouri had but one legally effective law relating their taxation, 
and that was section 12775. 

question, then, whether, when Congress the Act 
March 1923, permitted either form taxation, but not both, the 
scope the Income Tax Law Missouri was thereby enlarged 
include dividends upon shares stock national banks, that 
that law destroyed section 12775 and itself. The lower court was 
the opinion that the act Congress had that effect, citing the 
eases Lionberger Rowse, Mo. 67, and Rahrer, 140 

cases indicate that the courts, holding that state statutes 
subjects not before included because some congressional 
restriction lack permission, have done for the purpose 
out, and not defeating, their intent and purpose, and make them 
more, instead less, effective. The correct rule, think, that, 
where state enacts law, general its terms and intended 
operate upon all subjects within its purview, but not fully effective 
because some congressional inhibition lack permission, be- 
comes fully effective, without re-enactment, when that imhibition 
removed permission given Congress that can become 
completely operative without destroying impairing its effectiveness 
defeating the intent the Legislature which enacted it. find 
nothing justify the conclusion that, when state has enacted two 
laws, one which fully effective because Congress has consented 
it, and the other not effective because Congress has not con- 
sented it, upon Congress giving its consent the state have 
either law, but not both, the scope the ineffective law extended 
that the state has two effective laws ‘which nullify each other, and 
therefore law all. 

March 1923, Congress had withdrawn permission for 
yalorem tax shares national banks, and had permitted 
tax dividends, the Income Tax Law Missouri would, 
virtue the rule referred to, have been expanded include those 
dividends, without re-enactment. Congress had permitted both 
valorem tax shares and income tax dividends, both 
laws would, doubt, have been held effective. That would 
because the obvious intention the state tax shares pro- 
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‘vided section 12775, and also tax all income which could 
lawfully and effectively reach. But the Act March 1923, gave 
permission for but one method taxation national banks, and not 
both methods. say that was the intention the Legislature the 
state Missouri, when passed the Income Tax Law, that should 
reach national bank shares, case Congress permitted that form 
taxation only when there was valorem tax, would say that 
was the intention the Legislature not tax national banks upon 
the happening that event, but was have Congress effect repeal 
both methods taxation. 

extend the rule such lengths are here required bring 
about the result sought for the plaintiffs would disregard 
its purpose, which out the intent the Legislatures 
the several states without requiring the idle ceremony the re- 
enactment identical laws after the removal Congress some 
impediment their full effectiveness. 

reach the conclusion that section 12775, Revised Statutes 
Missouri 1919, was the only statute that state providing per- 
missible method for taxing national banks force and after 
March 


CHECKS SIGNED UNDER POWER ATTORNEY AND DE- 
POSITED ATTORNEY’S INDIVIDUAL ACCOUNT 


has been held number cases that where bank permits 
officer corporation deposit his individual account checks 
payable the corporation, signed the officer, the bank will 
responsible the corporation the officer misappropriates the 
proceeds. 

The bank has notice from the form which such checks are 
crawn that they not belong the officer and when permits him 
deposit them his individual credit assumes the risk his ac- 
counting the corporation for the proceeds. 

This rule, however, has been held not apply case which 
checks were signed under the authority power attorney and 
the attorney’s individual account. The case question 
Empire Trust Co. Cahan, decided the Supreme Court the 
United States May 31, 1927, (N. Law Journal, June 10, 1927), 
This decision reverses the decision the United States Cireuit Court 
Appeals, Fed. Rep. (2d) 713. The deeision the lower court 
was published the April, 1926, issue the Banking Law Journal. 
this case appeared that the plaintiff, Cahan, for his own con- 
venience entirely, gave his son powers attorney make, sign, 
indorse, deposit, draw and deliver checks and other orders for the 
payment money two New York City banks which had 
deposit accounts. The son had bank account his own the 
defendant, Empire Trust Co., also located New York City. 


q 
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About two months after the powers attorney were executed, 
the son began draw checks against the two bank accounts and 
deposit them his own credit the defendant trust company. There 
were twenty-one checks all and the total amount was $31,170. 
Most the checks were payable the order Cahan, Jr., but some 
them were payable the order the trust company. All but two 
the checks were certified the banks which they were drawn. 
Subsequently, Cahan, Jr., checked out the proceeds the checks and 
used them for his own benefit. 

reversing the lower court and holding that the trust company 
was not responsible the plaintiff, the Supreme Court wrote part 
follows: 


doubt the question is, was said the Cireuit Court 
Appeals, question degree, like most questions the law, but 
are opinion that the court below applied too strict rule 
ordinary busines transaction. The court itself pronounced ‘‘a hard 
rule business ordinarily conducted,’’ and seemingly adopted 
much because authority which felt bound because 
confidently thought the rule right. The petitioner (the trust com- 
pany) had notice that the checks were drawn upon the respondent’s 
account, but they were drawn pursuance unlimited authority. 
not perceive what ground the petitioner could held 
bound assume that checks thus lawfully drawn were required 
held used for one purpose rather than another. 

the case checks drawn corporation not likely dis- 
burse except for corporate purposes there might stronger reasons 
for requiring bank its guard officer having power 
draw them deposited checks for considerable sums his private ac- 
count, but recently has been held otherwise the Judicial Com- 
mittee the Privy Council (The Corporation Agencies, Lim., The 
Home Bank Canada, 1927, 318). And when the two parties 
are father and son, both mature years and good standing, secret 
limitations the power are pure matter speculation into which 
seems extravagant expect the bank inquire. The person 
reposing confidence the son was not the petitioner, but the respond- 
ent (the plaintiff), National Safe Deposit, Savings Trust Co. 
Hibbs, 229 391, 397, and himself tells that his confidence 
was unlimited. put his deposits absolutely into his son’s power, 
and the son, drew currency, might, could with 
saw fit. The notice the bank was notice only this relation 
the parties. The petitioner permitting the son draw the 
money out was permitting only what it, like the respondent’s banks, 
would have been bound allow even the deposit had been ear- 
marked trust. The form which the withdrawals took place 
does not appear. They might have been, like the deposits, checks 
the son’s own order. All that known that the respondent did 
not get the benefit them. But not place our decision upon 
that narrow ground. For, addition what have said, the 
transactions went for over two years and the petitioner fairly 
might expect the respondent find out month two any- 


q 

4 

q 

4 
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thing was wrong. Careful people generally look over their bank ac- 
eounts rather frequently. 

very desirable that the decision the courts the United 
that the highest court the state where the business 
was done should agree, was recognized the Court 
Appeals. The result which come restores that agreement, 
least when the checks are certified accepted the banks upon 
which they were drawn, was the case here with all but two 
(Whiting Hudson Trust Co., 234 Y., 94). The certification did 
not import statement the certifying bank that beside the right 
the son draw, established the power attorney, the pur- 
poses for which the checks were drawn were lawful and were known 
the bank. the court remarks the case cited: ‘The transac- 
tions banking great financial center are not clogged 
their pace slackened overburdensome restrictions’ (234 Y., 


PRESENTING CHECK FOR PAYMENT THROUGH CLEARING 
HOUSE 


recent decision the Supreme Court Arkansas, ap- 
peared that the drawer check delivered the payee Friday 
afternoon after banking hours. The payee deposited the check his 
bank the following morning. The bank which the check was 
deposited presented through the clearing house 
ment was refused because the suspension the drawee bank. 
appeared that the check would have been paid had been presented 
the drawee Saturday. The question the case was whether 
the drawer the check was discharged from liability the holder’s 
delay making presentment. was held that the check was pre- 
sented within reasonable time and that the drawer, therefore, was 
not discharged. The case Federal Land Bank St. Louis 
Goodman, 292 Rep. 659. 

The general rule that the holder check must present for 
payment within reasonable time after receives it. does not 
this the drawer the check will released from liability the 
extent any loss sustained result the delay. If, for instance, 
payment refused because the failure the drawee bank and 
appears that the check would have been paid presented within 
reasonable time, the drawer will discharged from liability. 

reasonable time depends upon the circumstances. the holder 
the check the same place which the drawee bank 
located usually held that must presented for payment 
not later than the following day. Some the courts have gone far 
held that the check must presented the following day even 
though after banking hours and there custom 
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collect checks through the clearing house. There decision that 
Nebraska. 

contrary conclusion has been reached the courts New York, 
Pennsylvania and Idaho. these states was held that, where 
check delivered after banking hours the holder may deposit 
the next day and presentment through the clearing house the 
second day after delivery sufficient. This seems the sounder 
and more widely accepted rule already stated above. Arkansas 
now joins with the states just mentioned holding that this method 
presentment legal and sufficient. 

reaching this conclusion, the court said: 


may said that what reasonable time any case de- 
pends the circumstances that particular case, and means such 
time prudent man would exercise employ about his own affairs. 
It, course, does not mean indulgence unnecessary delay the 
one hand, nor does mean that act without regard the 
circumstances and convenience transacting business that kind. 
whatever time necessary conveniently what should 
done the particular case. has been said that means such 
length time may fairly, properly, and reasonably allowed 
required, having regard the nature the act duty and the 
attending circumstances. 

the establishment clearing house associations, and 
especially cities large Memphis, would very inconvenient, 
not practically impossible, for each person who received check 
drawn bank Memphis, present the particular bank 
upon which was drawn. would very greatly interfere with 
business, and due diligence does not require 


The Arkansas court referred the New York decision, Zaloon 
Ganim, 129 Supp. 85, wherein the New York court said that 
the banks that city were required present checks for payment 
upon the day their receipt ‘‘confusion amounting almost chaos 


would the 
Holding that the same argument applies banks other cities, 


the Arkansas court said: 


said about the business New York also true 
Memphis, Tenn., except different degree, but would certainly 
very inconvenient and great interference with business 
today require one the bank which the check 
was drawn, instead depositing the appellee (plaintiff) did 
this said the New York court, would create confusion 
and, many instances, defeat the very purpose for which deposits 
are made, and not think any such conduct required law, 
and therefore conclude that this case the appellee deposited 
the within reasonable time.’’ 


The Law Negotiable 


The ninth series articles pertaining the law nego- 
tiable instruments 


Roy Redfield, the Washington State Bar 


INCOMPLETE AND AMBIGUOUS INSTRUMENTS 


98. Confusion Caused Omissions and Ambiguities. 
99. Filling Blank Spaces. 
100. Blanks Must Filled Accordance with Authority. 
§101. Blanks May Filled Only After Delivery. 
102. Additions Instrument Not 
103. Blanks Must Filled Within Reasonable Time. 
Who Protected Where Blanks Improperly Filled. 
105. Who 


98. Confusion Caused Omissions and Ambiguities. 


There would less work for the courts people would always 
say what they mean. Interpretation—getting the true intent 
contract—is frequently the only problem law suit. One 
would think that this problem should not occur where the writing 
short and simple, bill note. But when remember how 
many untrained people try write such documents, not sur- 
prising that should find many slips, omissions and doubtful lan- 
guage. Overlooking some the blanks printed form 
mon cause uncertainty. Another the use ambiguous con- 
tradictory expressions. The act has three sections intended help 
settling doubts. Two deal with blanks, and the right parties 
fill them, the third with confused wording. will notice omissions 
first. 


§99. Filling Blank Spaces. 


Section the act reads follows: 


14. Blanks—When May Filled. Where the instrument 
wanting any material particular, the person 
thereof has prima facie authority complete filling the 
blanks therein. And signature blank paper delivered the 
person making the signature order that the paper may con- 
verted into negotiable instrument operates prima facie au- 


518 


THE BANKING LAW JOURNAL 519 


thority fill such for any amount. order, however, that 
any such instrument when completed may enforced against any 
person who became party thereto prior its completion, must 
filled strictly accordance with the authority given and within 
reasonable time. But any such instrument, after completion, 
negotiated holder due course, valid and effectual for all 
purposes his hands, and may enforce had been filled 
strictly accordance with the authority given and within rea- 
sonable time. 


Illinois this section slightly modified read ‘‘issued 
negotiated’’ the last sentence. 

Peculiarities the Wisconsin act are that the words ‘‘prima 
facie’’ are omitted from the second sentence, and the first sentence 
the reading ‘‘authority complete prior negotiation filling 
the ete. 

South Dakota has entirely different statement, reading fol- 
lows: ‘‘One who makes himself party instrument intended 
negotiable, but which left wholly partly blank, for the 
purpose filling afterwards, liable upon the instrument 
indorsee thereof due course, whatever manner and whatever 

The general meaning this section that blanks may filled 
the holder, filled within reasonable time and according the 
maker’s intention. also says effect that the missing portions 
are supplied way not warranted the maker’s authority, the 
maker well all other parties, such indorsers, who signed be- 
fore the blanks were filled, are released. them the instrument 
spoiled. But this broad statement immediately qualified with 
saving clause favor the holder due course, usual. His 
rights cannot prejudiced the wrongful erroneous filling 
blanks. 


Blanks Must Filled Accordance with Authority. 


The section here studied liberal its scope and intent, per- 
mitting the wishes the maker carried out give effect 
the contract the maker meant it. But though liberal its pro- 
visions the section very stringent the penalty applies, the 
holder who assumes fill blanks does not conform exactly the 
maker’s original intention, goes beyond the implied authority 
granted. The effect filling blank improperly about the same 
though the instrument were materially altered after completion. 
may mentioned passing that material alteration spoils the 
instrument everyone except holder due course. not 
stating the rule too strongly say that the holder must his peril 
adhere the authority granted and must learn just what that 
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authority was. course, case might supposed which the 
maker, use confused misleading language, caused the filling 
blanks way different from that which intended; doubt 
such cases would ‘‘estopped’’ deny the fair meaning his 
language and the consequences it. Apart from such exceptional 
cases may said that the holder who undertakes the responsibility 
filling blanks must know beforehand what about, and 
makes mistake the fact that was honest mistake will not save 
the paper. The reason for this that the maker intends certain 
contract and does not propose bound anything else. 
the hands the payee some later holder this document 
treated the filling blanks that means something different than 
what the maker originally had mind, should not bound 
the terms contract never consented to. But must con- 
stantly bear mind the qualification favor the holder due 
course, whose rights override most the ordinary defenses. 

case which illustrates the effect departing from authority 
that Green instrument was delivered the payee, 
having the space for the amount left blank, with authority granted 
the payee fill this blank according the total certain sums 
which were contemplation but not known the exact amounts. 
When these were ascertained the payee, seemed that dif- 
ference opinion might possible regarding certain items. Re- 
solving all doubts his own favor filled the blank with the 
figures made his own computation. The court found, however, 
that this was done without any fraudulent intent his part, that 
the case comes very close being one honest mistake. Upon 
the trial, the lower court permitted the payee recover according 
the true amount, which was found somewhat less than the 
actual amount supplied. This was permitted the theory that 
there was fraud his part, and that should therefore al- 
lowed get what was actually coming him. Upon appeal this 
was reversed, the higher court deciding that any departure from the 
authority given acted material alteration the instrument and 
spoiled the hands any person excepting holder due 
course. The court also said that absence fraud did not avoid this 
result; that the payee might probably recover upon the original debt 
but that this negotiable instrument was concerned had 
been ruined going beyond the scope the implied authority 
granted. 

Another case which strongly illustrates the disadvantages taking 
paper with blanks that Harlington Bank 
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Here, two men signed note, one accommodation maker. The 
payee’s name was left blank. The maker who was being accommodated 
intended use the note assist the purchase meat market. 
The reason the payee’s name was left blank was that was not 
known the makers when the note was prepared. The accommoda- 
tion maker intended the note used for that particular purpose, 
and other, and the authority intended given him was, 
course, that the blank should filled with the name the butcher 
who his shop. But the transaction fell through, and the 
signer who was getting the accommodation took the note his own 
bank and discounted it. The bank presumed that had the au- 
thority permit any name filled where the payee’s blank 
they filled the bank’s name. When pay- 
ment was demanded, the accommodation maker naturally refused 
pay. Suit was instituted and the bank lost its The holding 
was that the blank had not been filled according the authority 
granted, and that the paper was spoiled, even though the bank filled 
the space entire good faith. could not qualify holder 
due course, because the instrument was incomplete when pur- 
chased. Having undertaken fill the blank, took all the risks 
mistake doing so. The case helps realize that there always 
possible dispute regarding the facts whenever blank filled, 
always chance that the maker may say that the paper was com- 
pleted different way from that which intended. 


Blanks May Filled Only After Delivery. 


That implied authority which gives the holder right fill 
omitted portions supposed flow from the act delivery. 
delivery has never taken place, the case lost stolen 
instrument, the filling blanks unauthorized and cannot change 
imperfect document into perfect one. must remember this 
connection some the discussion the preceding articles. 
completed instrument lost stolen from the maker’s possession, 
there having been delivery, holder due course the same can 
enforce against the maker. But the instrument lost stolen 
without delivery was not completed, cannot enforced any 
person, not even holder due course. Section the act 
pertinent and therefore quote here: 


See. 15. Incomplete Instrument Not Delivered. Where 
complete instrument has not been delivered will not, completed 
and negotiated, without authority, valid contract the hands 
any holder, against any person whose signature was placed thereon 
before delivery. 
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102. Additions Instrument Not Authorized. 


The right supply omitted language goes only far the 
filling actual blanks the writing words which were obviously 
left out either design. What allowed the 
supplying something which needed make the instrument speak 
according its maker’s contemplation; forbidden add any- 
thing more than this, even though should make sense cause the 
instrument more desirable. ‘‘The implied authority fill blanks 
goes further, any case, than the that which 
necessary make the obligation speak according its intended 
purpose and Adding sentence the end document just 
before the signature was disapproved Here the 
instrument had provision for interest, and while there were 
blanks left fill suitable words there was plenty space the 
end and before the signature. The holder wrote such place 
interest provision which thought would acceptable the maker. 
The court held that there was neither express nor implied authority 
for such addition, and that amounted material alteration which 
nullified the instrument. 

What may supplied and what may not, nicely indicated 
Indiana The defendant here had drawn certain bills 
exchange, leaving amounts and payee blank. This was done for ac- 
commodation the party whom delivered them. This party 
filled the blanks properly, but addition completing the 
instrument added clause which waived the benefit the Indiana 
appraisement laws, these having with the rights judgment 
debtor. then negotiated the bills bank which knew about 
the filling the additional matter. This knowledge the part 
the bank prevented from being holder due course, the 
case was decided just though had arisen between the original 
parties. was held that the accommodated party had right 
make the paper perfect filling the omitted amount, date, place 
payment, ete., and that when had gone this far had only 
made the paper speak the drawer had intended. But when 
went further and added the waiver clause was supplying something 
which had never been contemplated the drawer and his act 
doing was the nature material alteration which destroyed the 
instrument. 

The permission fill blanks cannot serve excuse for making 
alterations intended serve corrections. Erasing matter and 
writing something its place thing quite different from the 


First National Bank Barnum, 160 Fed. Rep. 245. 
Holland Hatch, Ind. 497, Am. Dec. 368. 
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filling blanks. The existence blanks will not give sanction 
the scratching other parts conform with new matter written 
the blanks. The law allows the paper filled and made 
perfect according the original intention maker drawer. 
general unlimited authority correct into any 
any kind character cannot 


103. Blanks Must Filled Within Reasonable Time. 


The requirement that the blank blanks must filled within 
reasonable time does not apply the holder due course. the 
paper reaches such holder, makes difference when was com- 
pleted—assuming always that was complete when reached him. 
But all holders other than holders due course the requirement 
strict, and the paper not filled within reasonable time this 
shortcoming fatal wrongful filling the blanks. 

The purpose this requirement protect prior parties. 
would not consistent with reason and good sense that their liabil- 
ities should fixed and determined long time after the paper began 
circulate, when circumstances might have changed that they, 
and more especially the maker, might prejudiced. Suppose note 
was left blank amount, and was demand paper. The maker’s 
willingness and ability pay might quite different after the lapse 
year two than would have been the paper had been dealt 
with promptly. 

What reasonable time ‘depends always circumstances 
the particular case. reasonable time extremely variable. Cases 
may found which surprisingly long time has been recognized 
not unreasonable; would unprofitable, however, collect 
diseuss such authority the important point for this discussion 
only that blanks ought filled promptly. some inad- 
vertence blank has been permitted remain unfilled for dangerous 
length time, only the consideration the particular facts involved 
would enable one say whether such interval could still held 


104. Who Protected Where Blanks Improperly Filled. 


have seen that the paper nullified prior signers, 
the blank filled otherwise than according authority; but there 
always the saving exception favor the holder due course. 
very practical question that may occur the reader whether 
the person who fills the blank erroneously may himself the holder 
due course whose possession redeems the paper from the con- 
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sequence error. The answer this found Section the 
act, which defines the holder due course, and says among other 
things that must one who takes paper that regular and com- 
plete its face. would seem necessarily follow that any person 
who buys paper with blank cannot claim holder 
due course, and that cannot therefore avoid the consequences 
error, matter how great his innocence good faith. must 
find out what the original intention was, and govern himself ac- 
cordingly. 

debtor who owed large sum bank persuaded friend 
sign note his favor, leaving blanks it, the representation 
that needed little backing buying cattle. The understanding 
was that the note should not filled out for more than $350. The 
accommodated party then took the note his bank, which his 
suggestion put due date, and filled the amount out $1,420, 
covering his indebtedness it, then applied the note his account. 
The surprised maker refused payment, and litigation ended the 
bank’s defeat. The court said that the filling blanks contrary 
the signer’s intention could not bind him, except holder 
due course, and that ‘‘the liability the maker upon the note 
suit must therefore turn upon the question whether not, 
under the circumstances, appellants were holders such note due 
course, within the meaning the statute quoted. are the 
opinion that they were not. The note was not complete and regular 
upon its face when was delivered the appellant’s 


105. Who Protected—Payee. 


Can the payee enjoy protection holder due course, after 
wrongful filling blank performed before the paper reaches 
him? This question has arisen where accommodation maker in- 
dorser gave the paper after signing the person accommodated, 
leaving him fill the name the intended payee, the 
amount, and this person then diverted the paper another use, 
filled excessive amount, and delivered the instrument payee 
who, suspecting wrong, paid value. The difference between this 
situation and the last above considered that the foregoing 
case was the holder who filled the blank; here blank—generally 
for payee’s name—has been wrongfully filled before delivery the 
payee, with the name person other than the one the maker in- 
tended. But this payee has filled blanks himself; took the 
paper and innocently. The question whether the payee named 
the instrument can classified holder due course. This 
question has produced some disagreement. Prior the act, was 


Manussier Wright, 158 Ill. App. 214. 
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well settled that payee under such circumstances have sup- 
posed was holder due course. But applying the act this 
point, the courts differ, circumstance curiously variance with the 
general purpose the act, that what was settled has now become 
unsettled. The Iowa court has said that one but subsequent 
taker can holder due Massachusetts has held exactly 
the opposite,® and treated innocent payee holder due 
course. The same question the payee’s position can raised 
other ways, and more complete discussion will found later 
article. Here sufficient say that there great deal con- 
fusion this point. 


106. Authority Fill. 

After much stress the need compliance with authority, 
might well inquire how such authority found and 
measured. would foolish look for express and clearly worded 
directions from the signer; most cases either forgets blank, 
does not fill for lack information which will later available. 
The authority must deduced from the circumstances. Knowing 
the transaction, the other party can judge the signer’s intent, and 
that intent his peril. But formal expression from the signer 
expected, many cases not conscious delegating any 
power all. The mere act issuing the signed paper gives the 
authority, and its limit found his purpose revealed the 
‘‘The general proposition, which there does not 
seem any dissent, that person who delivers note for use, 
with blanks unfilled, the filling which necessary complete the 
instrument and render operative, thereby giving implied authority 
make such insertions are necessary form complete and 
enforceable 

Liberty Trust Co. Tilton, 217 Mass. 462, 105 Rep. 605. 

10. Young Baker, Ind. App. 130, Rep. 54. 


(To continued) 
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Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


RIGHTS CERTIFIED CHECK HOLDER 
FAILURE BANK 


Lloyd Butler County State Bank, Supreme Court 253 
Pac. Rep. 906 


The holder certified check, upon the failure the drawee 
bank, not entitled have the amount paid out the state 
guaranty fund; nor entitled preference over the other 
creditors the bank. 

the present case, the plaintiff drew the check question 
upon the defendant bank and had certified. After the defend- 
ant bank was closed the check was presented for payment and 
payment was refused. The plaintiff then paid the amount the 
check the holder and was returned him. stated, was 
held that had claim against the state guaranty fund and 
was not entitled preference over other creditors. 


Action Lloyd against the Butler County State Bank 
and others. From judgment for plaintiff’s claim against the guar- 
anty fund, and otherwise denying the claim preference, plaintiff 
appeals from the latter part such decision, and defendants appeal 
from that relation the guaranty fund. Reversed part, and 
affirmed part. 

John Jones, Chanute, and Leydig and Geddes, 
both Dorado, for appellee. 


MASON, J.—A. Lloyd the holder certified eheck for 
the Butler County State Bank, which was outstanding 
the time the bank passed into the control the banking department 
state insolvency. brought this action against the bank, the 
bank commissioner, and the receiver, asking that, addition 
general charge against the assets, given right look the 

similar decisions see Banking Law Journal Digest (Third 
Edition) 135, 211, 330. 
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guaranty fund for the amount; or, that were denied, that 
made preferred claimant. His claim was adjudged charge 
the guaranty fund, but otherwise his claim preference was 
denied. appeals from the latter part the decision, and the de- 
fendants appeal from that relation the guaranty fund. 

The check was drawn the order Nelson Bros. the plaintiff, 
who procured certified, and then placed another bank 
with contract for the drilling oil well, accordance with 
agreement theretofore made. After the defendant bank was closed, 
the check was presented for payment, which was refused, and the 
plaintiff then paid the holder its amount, and was returned him. 
The defendants suggest that the plaintiff may not authorized 
enforce collection the check; that contemplation law the 
certification may regarded having been procured the payees, 
and the plaintiff’s redemption voluntary act. His *holding 
the check under the circumstances stated would seem protect the 
bank and those distributing its assets against any claim the part 
Nelson Bros. But, any event, there admission the 
pleadings that the defendants are liable the plaintiff the check 
common claim. 

The guaranty fund for the benefit depositors with respect 
deposits. 9—-204, 9—206. ‘‘Speaking generally, create 
deposit, within the meaning the statute, money the equivalent 
money must intention and effect placed the command 
the bank, under circumstances which not transgress specific 
limitations the bank guaranty law.’’ National Bank Bank Com- 
missioner, 110 Kan. 380, 390, 204 715, 719. 

certified check effect accepted bill exchange drawn 
against deposit. Its amount withdrawn from the deposit the 
drawer, which diminished that extent, and the bank becomes 
liable the holder the check. While the bank’s responsibility 
him much the same though held deposit, the 
relation between them debtor and still more analogous 
the situation that regard created the bank’s acceptance 
bill exchange. The holder certified check, which payable 
presentation, may refrain for considerable period from asking pay- 
ment, but does not thereby become one the class was the in- 
tention the Legislature protect the guaranty fund. has 
made deposit. merely creditor who has delayed presenting 
his 

The plaintiff cites case the effect that the holder cashier’s 
check, which was delivered him exchange for his own, within 
the protection the guaranty fund, under statute protecting ‘‘un- 
secured and non-interest-bearing deposits.’’ Middlekauff State 
Banking Board, 111 Tex. 561, 242 442. The court said: 
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the relator had his own $3,000 check certified, had 
taken the bank’s formal certifieate deposit for that amount, one 
could maintain that meant such negotiable paper extinguish the 
bank’s liability him depositor.’’ 


The basis the decision indicated this language: 


express opinion the right, with respect the guar- 
anty fund, payee cashier’s check, whom obligation has 
been previously incurred under general deposit. enough 
say that relator’s unextinguished rights under his open, unsecured 
and non-interest-bearing deposit furnish the basis which 
predicate the decree his Page 568 [242 443]. 


Whether not that case distinguishable principle from this, 
hold the certification the plaintiff’s check, although was not 
paid not presented until after the bank had been closed, 
effected such change the situation the plaintiff that was 
longer entitled look the guaranty fund security for the amount 
the check, upon the theory that its non-payment was restored 
his rights general depositor, upon any other ground. 

The certification check makes the bank the primary debtor 
its holder, under absolute duty pay, without reference the 
state the drawer’s account. But the act the bank does not under- 
take set aside coins, greenbacks, other currency meet 
this obligation. Nor does any practice that kind exist. Language 
often used which may open interpretation indicating the 
the bank—an expression technically but not misleading; 
everyone understanding that the depositor the bank, 
has title any the money its vaults. good illustration 
the expressions referred the following text, from which 
adapted the first paragraph the syllabus McAdoo Bank, 106 
Kan. 662, 189 155: 


general proposition may said that the certification 
the drawee, and implies that the check drawn sufficient funds 
the drawee’s possession, that they have been set apart for its pay- 
ment, and that they will thus applied when the check presented 
for that 706, 707. 


The statement the syllabus referred that the certification im- 
plies the check drawn upon sufficient funds, which have been set 
apart for its payment, and will applied presentation, must 
interpreted the light the situation which they were ap- 
plied. was made case where the bank sought escape its 
liability the holder the check and give the drawer op- 
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portunity make defense it. does not mean that money had 
physically been set apart meet the check, but that corresponding 
amount had been deducted from the drawer’s deposit and effect 
entered the the owner the check. The opinion quotes 
from earlier case more statement the effect certi- 


request upon bank that accept check request for the 
legal relation between the holder and the bank wholly 
without and beyond the purview the paper. such relation es- 
tablished imposes upon the bank liability party whom 
was not before bound all, and converts the privilege the 
bank pay funds into absolute and unconditional duty 
pay, matter what may the state the depositor’s account.’’ 

1148, 118 Am. St. Rep. 340. 


paragraph note the passage from Corpus Juris above 
quoted reads: 


lien any particular assets the certifying 


what appears the leading case the subject, cited the 
note referred to, said: 


said Rapallo, J., speaking the nature the 
contract that bank makes certifying checks (Thompson Bank, 
6): ‘The bank has given negotiable obligation the holder 
the check which equivalent certificate deposit. the 
holder the certified check should lose it, would still have his 
remedy upon against the bank, but could not have recourse against 
the drawer, whose funds had thus been locked transferred 
the credit another party.’ 
contract, therefore, that bank makes when 
check, effect acceptance. There trust relationship be- 
tween such bank and the holder the check, nor the bank bound 
set apart from its other funds particular sum for its payment. 
Bank Leach, 350, Am. Rep. 708; Lynch Bank, 107 
179, 775 Am. St. Rep. 803]; Bank Bingham 
Am. St. Rep. 765]. These cases are authority for the proposition 
deposit, bank becomes debtor the holder such check, and not 
obliged set apart any portion its assets particular fund 
pay such check.’’ People St. Nicholas Bank, Hun, 159, 169, 


This case cited Morse Banks and Banking (5th Ed.) 
414, with the statement: 


certification check will not give the holder 
over other creditors upon insolvency the bank.’’ 


q 
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The case also cited, with others, support this text: 


certification creates trust relation between the bank and 
the holder the check, give the holder lien upon any par- 
ticular fund. The relationship merely debtor and creditor es- 
tablished, and the bank not obliged set apart from its other 
(2d Ed.) 1056. 

The federal statute forbids the officers national bank 
certify check, unless the drawer has deposit amount equal 
that for which drawn, but expressly provides that any check 
certified shall valid obligation the bank. 5208 
Comp, St. 9770); Stat. 232. State banks are subject like 
regulation. 9—139. The federal laws (U. Comp. St. 9771) 
requires the amount certified check ‘‘entered the credit 
the dealer upon the books’’ the bank, but does not direct the 
setting apart specific fund meet it. 5208, 5209 
Comp. St. 9772) Stat. 232. 

Good banking requires that, when check certified, the drawer 
shall actually have its amount deposit; that entry shall made 
the bank’s books showing the withdrawal the amount from his 
account, and its transfer fund from which payment the check 
made; and that this fund will maintained until the check’s 
presentation. The bank, certifying check, regarded assert- 
ing the existence these conditions, but its act contractual rather 
than evidentiary. undertakes pay the check presentation, 
gardless the state the drawer’s account. Its obligation this 
respect different character than that depositor pay 
check drawn sufficient funds. the drawer check which 
bank hes certified has fact funds deposit, the instrument 
still certified check, and the bank’s liability thereon wise 
affected. 

Money may deposited with bank for particular purpose, as, 
for instance, pay specified note draft, under such circumstances 
that, while not strictly special deposit, although sometimes 
given that term, the depositor may upon insolvency recover 
trust fund 631, 632), but that upon the theory that the 
relation principal and agent existed, which not the case here; 
and have already determined that the holder the certified check 
not virtue thereof depositor. 

agree with the district court its conclusion that the cer- 
the check did not give preferential standing 
charge against the assets the receiver’s hands. 

The judgment reversed far the claim made 
charge against the guaranty fund, and affirmed far 
denied preference over ordinary debts the bank. 
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INDORSERS NOT ENTITLED NOTICE 
DISHONOR NOTE MADE FOR THEIR 
ACCOMMODATION 


Dankmer Wheeling Printing Co., Supreme Court Appeals 
West Virginia, 136 Rep. 690 


Under the Negotiable Instruments Law notice dishonor 
not required given indorser, where the instrument was 
made accepted for his accommodation. 

action against the indorsers note error for the 
court exclude evidence tending establish that the note was 
made for their accommodation. 


Action Fred Dankmer against the Wheeling Printing Co. 
and others. Verdict was directed for plaintiff against the named de- 
fendant and for each individual defendant, and plaintiff brings error. 
Judgment reversed, verdict set aside, and new trial awarded. 

Martin Brown, Moundsville, and Clark, Wheel- 
ing, for plaintiff error. 

Frank O’Brien, Wheeling, and Evans, Moundsville, 
for defendants error. 


WOODS, J.—This action assumpsit against Wheeling Print- 
ing Co., Walton and Fred Ninness, joint makers 
certain negotiable promissory note. The court directed 
verdict for plaintiff against the defendant corporation, and verdict 
for each the individual defendants. Plaintiff prosecutes this writ. 

The declaration, after setting out the common counts, contains the 


the like sum for money due certain negotiable promis- 
sory note, dated Wheeling, West Virginia, March 1923, calling for 
the sum six thousand thirty-two ($6,032.00) dollars, payable six 
months after date the order the plaintiff, with interest six per 
cent., for value received, which said sum money the terms 
said note the said defendants promised pay the plaintiff the 
office the Wheeling Printing Co., Wheeling, West Virginia, which 
said note was made and signed the said defendant, Wheeling Print- 
ing Co., the face thereof, and the said defendants, Walton 
and Fred Ninness, the back thereof, and which said note was de- 
livered the said plaintiff the said 


similar decisions see Banking Law Journal Digest (Third 
Edition) 806. 
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The theory the case, clearly appears from the 
declaration, and the evidence introduced and proffered support 
thereof, that said note was given the three defendants joint 
makers. sought reveal the fact that the note was given re- 
imburse him, representative for himself, his mother, his sister, 
and another, for amounts money (totaling the face the note) ex- 
pended them for worthless stock the Progressive Publishers, Inc. 
(now defunct corporation), which stock was sold them upon the 
fraudulent representations defendant Fred Ninness and the presi- 
dent the defendant corporation (formerly officer said Pro- 
gressive Publishers, that special grand jury had been sum- 
moned investigate into certain fraudulent transactions and dealings 
said Progressive Publishers, Inc.; that the note sued was given 
him before went before said special grand jury; that Walton, one 
the indorsers, the time making said note, said (possibly the 
presence the other indorser), ‘‘We are going make you 
that the said individual defendants, Walton and Ninness, were inter- 
ested warding off possible prosecution the president the said 
defendant company regard his transactions and dealings 
officer said Progressive Publishers, Inc.; that, all being interested 
the matters for which the note was given, they were all: liable said 
note makers thereof; that even indorsers their relationship the 
transaction would not entitle them notice protest. 

After all the evidence was in, the circuit court, motion the 
defendants, excluded all plaintiff’s evidence relating fraudulent 
sales and the worthlessness said stock. this ruling the plaintiff 
excepted, for said excluded evidence sought show that defend- 
ants Walton and Ninness had signed the capacity makers, since 
the note was for their own accommodation. This evidence was ex- 
cluded the court the theory that Walton and Ninness were in- 
dorsers, and, the note being negotiable, was not shown that was 
presented for payment the place payment, when due, and due 
notice given the indorsers such presentment, and its dishonor 
non-payment. Code, 98a, §152. The excluded evidence, how- 
ever, was based the right the plaintiff show what capacity 
the defendants Walton and Ninness had signed. 

The Negotiable Instruments Law contains the following provisions: 


for payment not required order charge 
indorser where the instrument was made accepted for his accom- 
modation, and has reason expect that the instrument will 
paid presented.’’ Section 80. 

And ‘‘notice dishonor not required given indorser 
Where the instrument was made accepted for his accom- 
Section 115. 
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such case, although indorsers the note, the note was made 
accepted for the benefit Walton and Ninness, they will treated 
makers thereof, for the reason that indorser, for whose accom- 
modation loan made, and who the dishonor the note not 
entitled due presentment and notice protest, one whose real 
relation the maker that the primary debtor—the proper party 
pay the note. steps the shoes the ostensible maker. Bank 
Schmidt, 168 Mo. App. 153, 152 101. The plaintiff should 
have been permitted show this, could, competent evidence. 
This evidence admissible under declaration, here, charging all 
defendants makers. The rejected evidence, both admitted and 
proffered, was least sufficient carry the jury the question 
whether Walton and Ninness were not the ones really 
the execution the note, and who had expectation that the same, 
presented, would paid—thus placing them the status co- 
makers the paper. The jury were entitled weigh the transaction 
under the and respond the issue thus raised. was 
therefore error for the court direct verdict for the defendants 
Walton and Ninness, and the judgment them must set aside, 
and new trial awarded plaintiff. 

Judgment reversed; verdict set aside; new trial awarded. 


INDORSERS NOTE DISCHARGED 
ACCEPTANCE MAKER’S 
POSTDATED CHECKS 


Kirchstein Dreazen, Municipal Court City New York, 219 
Supp. 697 


Where the holder note accepts the maker’s postdated 
checks payment the note his action operates extension 
time the maker, and the indorsers the note are 
discharged. 


Action Barnet Kirchstein against Louis Dreazen and another. 
Judgment for defendants. 

Abraham Sarasohn, New York City, for plaintiff. 

Lind Marks, New York City, for defendant Dreazen. 

Jacob Grubel, New York City, for defendant Goldfarb. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 537. 
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PANKEN, J.—Erudite counsel cites the wisdom King Solomon 
support the plaintiff’s position. King Solomon’s wisdom cannot 
doubted, for was indeed wise. uttered many poetic truth. 

The plaintiff this action the payee promissory note made 
Herman Dubrev and indorsed the defendants herein. Dubrev 
not made party defendant. The defendants are sought 
held the plaintiff herein such indorsers. The note was due 
the 19th October, 1922. 

Both defendants deny that due notice the dishonor the paper 
the maker has been given them. counsel referred 
chapter Proverbs, which reads: 

son, thou surety for thy friend, thou hast 
stricken thy hand with stranger, 

Thou are snared with the words thy mouth, thou art 
taken with the words thy mouth. 

this now, son, and deliver thyself, when thou art 
come into the hand thy friend; go, humble thyself, and make 
sure thy friend. 

Give not sleep thine eyes, nor slumber thine eyelids. 


Deliver thyself roe from the hand the hunter, and 
bird from the hand the 


Precepts are often the result constant usage. Our concepts 


justice may traced back into the dim distance antiquity. 
the adjustment differences between parties, rules have been set 
for future guidance. Decisions become the basis future deter- 
minations. The wisdom Solomon, cited counsel, may rest 
upon precepts evolved the result the adjustment differences 
between parties antedating King Solomon. Undoubtedly this the 
basis upon which have arrived the modern concepts law 
governing the obligations sureties. 

The defendants this case have signed their names the in- 
strument evidence sureties guaranteeing the payment the face 
amount the payee the event the maker defaults. 

hold these defendants for the payment either the whole 
part the face amount the note, each them was entitled 
notice from the plaintiff the dishonor the part the maker 
same. There has been some proof submitted notice having been 
given each these defendants. That proof rather unsatis- 
factory. Alfred Smith was called witness. Plaintiff relies 
upon his testimony prove the notice protest non-payment 
the note evidence. His testimony was truthful, but did not sat- 
isfy wholly that the notice dishonor was given the defendants 
due course and due time. 

Aside from that, however—and upon that question that 
determining the case—the defendants resist the plaintiff’s claim 
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the theory that there was extension credit the maker the 
note beyond and subsequent the due date. There was also the ad- 
ditional defense payment. The maker’s testimony the pay- 
ment him the note, excepting small sum, has not been sus- 
tained. 

appears from the evidence the case that the plaintiff received 
from the maker sixteen postdated checks, each for the sum $25. 
conceded that five these checks were paid when presented. 
The other eleven checks were not redeemed. the sum repre- 
sented these eleven checks for which the plaintiff now sues, though 
does not sue upon the checks. 

There long line decisions our jurisdiction which 
hold conclusively that, where the principal extends credit, the sure- 
ties are the extension that credit discharged and released from 
the obligation undertaken them the principal. that, where 
the maker note which may have been protested for non-payment, 
and the indorsers received due notice dishonor, gives his post- 
dated checks the holder thereof, and the holder accepts such checks, 
the action the holder will operate extension time credit 
the maker, and thus the indorsers the note will discharged. 

the case Greenberg Ginsberg, Rep. 415, 416, 143 
1017, 1018, the court says: 


new notes were accepted the plaintiffs pursuant this 
agreement and the old notes, the one here suit, were sur- 
rendered. well-established rule law that the in- 
dorser negotiable paper, like any surety, entitled have the en- 
gagement the principal debtor preserved without variation, and 
any change extension time granted the holder the maker 
promissory note without the consent the indorser discharges his 
liability indorser unless the right recourse against the indorser 
expressly reserved.’’ 


The right recourse against the indorser may not reserved 
without his consent. ‘‘is entitled have the engagement the 
principal debtor preserved without extension time 
which pay the obligation variation the engagement be- 
half the principal debtor. 

the case National Park Bank New York Koehler, 204 
174, 468, the second headnote reads: 


may arrange with his debtor any way which does 
not affect either these results, but prevent discharge the in- 
dorser surety the agreement must expressly reserve all the remedies 
the creditor against him; which case the latter will 
pay immediately and then proceed against the principal 

ebtor. 


( 
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And then again the headnote the following appears: 


since the obligation indorser surety strictissimi 
juris, entitled insist that, within strict application the 
rule such cases, was released from his obligation agreement 
the creditor with the principal’s debtor, which had not con- 
sented and which extended the latter’s time payment its in- 


the body the opinion the court says: 


rule, long recognized, that accommodation indorser, 
surety, entitled have the engagement the principal debtor pre- 
served, without variation its terms, and that his assent any 
change therein essential the continuance his obligation. The 
the rule that his right must not affected, upon the 
maturity the indebtedness, make payment and, subrogation 
the creditor’s place to, once, proceed against the principal debtor 
enforce 


Applying these rules laid down the two cases above cited, the 
question is, Could the defendant herein have proceeded against 
the maker enforce payment the unpaid portion the note 
evidence? action the defendant against the maker could 
have been met the defense that his credit had been extended, 
evidenced the sixteen checks which were received and accepted 
the payee, and that extension was given him the payee. 

referred the case Union Trust Co. New Jersey 
McCrum, 145 App. Div. 409, 411, 129 1078, 1080, which 
the following language: 


plaintiff without defendant’s knowledge consent took 
new note from the Currant Company extended the time for the 
payment the loan and thereby discharged defendant, for indorser 
discharged ‘by any agreement binding upon the holder extend 
the time payment postpone the holder’s right the 
instrument.’ 


the instant case, the acceptance the holder the note, who 
the payee, the sixteen checks, was agreement binding upon 
him extend the time payment and postpone the holder’s right 
the obligation undertaken the principal debtor, and 
therefore discharged the indorsers from their obligation him. 

may that was not the intention the principal debtor 
discharge the indorser accepting these sixteen checks. never- 
theless changed the status the indorsers upon the note. had 
consent from the defendants herein the extension 
time for the payment the unpaid portion the note the maker, 
order reserve his right against them. 

The wisdom King Solomon invoked again. chapter 
Proverbs says: 
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son, keep words, and lay commandments with 
thee. 

Keep commandments, and live; and law the apple 
thine eye. 

Bind them upon thy fingers, write them upon the table 
thine heart. 

Say unto wisdom, Thou art sister; and call understanding 
thy 


The plaintiff this case has laid upon himself commandments. 
should have acted response wisdom. 

Evidently the plaintiff did not think the maker deserved 
the time the execution the note. may not have deserved 
any greater credit the time the acceptance the checks the 
plaintiff. The plaintiff may not have acted wisely, but the conse- 
quences his lack wisdom are not borne the defendants 
herein. 

Judgment for the defendants. 


GIFT STOCK NOT ACCOMPLISHED WHERE 
CERTIFICATES RETAINED DONOR 


Crane Seymour Crane, Inc., Court Chancery New Jersey, 
135 Atl. Rep. 782 


The owner all the capital stock corporation caused cer- 
stock various amounts made out the names 
his wife and children, and had them sign receipts for the certificates 
the stock certificate book. told his wife and children that the 
stock would not theirs long lived, that they were have 
the certificates his death, that his scheme was avoid payment 
the inheritance taxes, and that their signatures were impress 
the tax officials with the integrity the transfer. kept the cer- 
and the control the company until his death. Under 
these circumstances was held that there had been valid gift 
the stock and that the stock belonged his estate. 


Suit Maud Crane, executrix and trustee the last will 
and testament Seymour Crane, deceased, against Seymour 
Crane, and others. Decree accordance with opinion. 

John Hines and Charles Jones, Newark, for complainant. 

McKirgan Gilson, Summit, for defendants. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 463. 
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BACKES, C.—The complainant was appointed executrix 
the will her husband, Seymour Crane, which, after legacies, 
gave his estate his executrix trust for her use, for life, and 
remainder his five children, equal shares. The executrix asks 
instructions the disposition she should make, the administra- 
tion the estate, the certificates the capital stock Seymour 
Crane, Inc., which came her possession part the estate, and 
which the children the deceased, some them, claim under gift 
from their father. 

The corporation was formed the deceased, who held the title 
large store building which owned, and later 
conveyed the company. The building represented value $350,- 
000, and was far the greater part his possessions, the 
capital stock the company the major portion his estate. the 
formation the company, 200 shares the stock were issued for in- 
corporation purposes the deceased, his wife and son, and upon 
their cancellation and their stead, and shortly after conveyed 
the building the company, caused reissue made his 
wife shares, and shares each his five children, and 
himself. had his wife and four the children sign receipts 
ior the certificates the stub the stock certificate book; the fifth 
child refusing sign because the certificate made out him was 
not delivered. The deceased retained all the certificates, and they 
were found with his other securities his safe after his death. He, 
the time they signed, told his wife and children that the stock 
would not theirs long lived, that they were have the 
certificates his death, and that his scheme was avoid payment 
the inheritance taxes, and the signatures impress the tax officials 
with the integrity the transfer. And also explained his 
wife that did not want relinquish ownership the stock, be- 
cause might want sell the building, and that needed the 
while lived, and that might want again rearrange 
the distribution the stock. Down his death the deceased con- 
trolled the company, its stock, directors and officers, and its income. 
was his convenience for the ownership building 
and its income. 

There was donative intent present gift the shares 
the company. was take effect, such, the donor’s death, 
and was testamentary character. There was delivery the 
shares, the evidence the shares—the certificates. The receipts 
are not evidence delivery. They were mere pretenses, and are 
false, and were taken for ulterior purpose; and the donor did not 
strip himself the ownership and dominion over the shares. 
obviously had intention presently hand the company over 
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his family. All three essentials valid gift inter vivos are absent. 
Stevenson Earl Eq. 721, 1091, 103 Am. St. Rep. 
790, Ann. Cas. 49; Taylor Coriell, Eq. 262, 810; 
relied upon the defendants, there was donative intent well 
delivery trustee, which the donor stripped himself owner- 
ship, and, although the income was reserved the donor for life, the 
gift bonds was complete. The delivery trustee effectual 
delivery the donee. The delivery trustee pay the gift the 
donee the donor’s death present gift, with the right enjoy- 
ment postponed, and not testamentary. National Newark Bank 
Rosahl, Eq. 74, 128 586. the case sub judice there was 
trustee, nor declaration the donor trust himself for 
the donees. 

The complainant advised that she hold the stock, against the 
defendant, under the trust declared the will. 


INSTRUMENT PAYABLE “MYSELF” NON- 
NEGOTIABLE 


Foley Hardy, Supreme Court Kansas, 253 Pac. Rep. 238 


instrument whereby the maker promises ‘‘to pay myself 
not negotiable does not contain words ne- 
-gotiability, and not rendered negotiable indorsement 
blank the payee. 


Action Raymond Foley, receiver the American State 
Bank, against John Hardy. From judgment for defendant, plaintiff 
appeals. Affirmed. 

Charles Brooks, Willard Brooks, and Howard Fleeson, all 
for appellant. 

Ben Jones, Lyons, and Banta, Great Bend, for ap- 
pellee. 


HARVEY, J.—This action one claiming -holder 
due course upon two instruments, which are alike, and which read 
follows: 


similar decisions see Banking Law Journal Digest (Third 
Edition) 725. 
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River, Kansas, March 31, 1920. 
months after date promise pay myself $2,500.00, twenty- 
five hundred dollars, for value received, with interest per 
annum. 
Hardy. 
cancelled revenue 
Indorsed: ‘‘John 


The defense was that the instruments were executed fraud and 
were without consideration. The case was tried the court upon 
agreed statement facts the effect (1) that the two instruments 
were obtained from defendant the false and fraudulent pretense 
one Bushnell, and were without consideration; and (2) the in- 
struments sued upon are negotiable instruments, plaintiff entitled 
recover; they are not negotiable instruments, defendant entitled 
recover. The court rendered judgment for defendant, 
tiff has appealed. 

The case was here (Foley Hardy, 119 Kan. 183, 237 925, 
1064) upon demurrer the petition. There the question 
the negotiability the instruments was not before us. was 
held that the petition stated cause action, without regard 
whether the instruments were negotiable non-negotiable. 
strument not void for the sole reason that contains words 
negotiation; may still valid instrument, and declared 

this appeal the sole question before whether the instru- 
ments are negotiable instruments. will noted that the instru- 
ments not contain words negotiation; that is, they are not made 
payable the order the payee, bearer, nor they contain 
any words similar import. Our statute provides: 


instrument negotiable must conform the following 


instrument payable order where drawn payable 
the order specified person him his order.’’ 52—208. 


The Legislature has authority declare what instruments shall 
negotiable and what instruments shall not negotiable. Farmers’ 
Sav. Bank Neel, 193 Iowa, 685, 187 555, 1116. 
Our Legislature has adopted what commonly known the Uniform 
Negotiable Instruments Law. Rev. St. 52—101 seq. Substantially 
the same statute has been enacted each the other states the 
Union. Whether particular note negotiable determined 
consulting the Negotiable Instruments Law. 114, 
said: 
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order determine whether instrument negotiable 
those states which have adopted the Negotiable Instruments Law, 
necessary refer the provisions thereof, since expressly pro- 
vides that the only instruments that are negotiable are those comply- 
ing with the requirements such 


And page 153: 


Negotiable Instruments Law provides that instrument, 
order negotiable, must payable order bearer. 
Under this statute note payable person named, without any 
added words, not negotiable.’’ 


See, also, King Cattle Co. Joseph, 158 Minn. 481, 198 
798, 199 Whatley Muscogee Bank, 197 Ala. 402, So. 
1018; Rottman Hevener, Cal. App. 485, 202 334; Johnson 
Lassiter, 155 47, 23; Gilley Harrell, 118 Tenn. 115, 
Montvale People’s Bank, Law, 464, 67. 

The Negotiable Instruments Law was adopted for the purpose 
establishing uniformity the law pertaining negotiable instru- 
ments. First State Bank Nortonville Williams, 164 Ky. 143, 
175 10. The purpose the law, among others, establish 
definite rules which persons dealing bills and notes may 
examining instrument, know whether not negotiable in- 
strument. ‘Perhaps some the rules respecting negotiable instru- 
ments are arbitrary (Killam Schoeps, Kan. 310, Am. Rep. 
313) but they should followed, for hold otherwise would make 

instrument, negotiable, need not follow the exact lan- 
guage the statute; but any terms are sufficient which clearly in- 
dicate intention conform the requirements the statute. 
52—210; Quast Ruggles, Wash. 609, 131 202. These 
instruments, not only are not made payable order bearer, but 
they contain other words terms which indicate either clearly, 
with lack clearness, intention conform the requirements 
the statute. 

Appellant the reasons for the several statutory require- 
ments negotiability, from which the conclusion reached that there 
valid reason for the statutory provision that instrument 
201), contain other language similar import (R. 52—210). 
not necessary analyze this discussion. was avoid 
controversies over reasons for negotiability, which some- 
times reached one conclusion and sometimes another, that was 
deemed wise designate statute the provisions which must con- 
tained instrument order for negotiable. One now 
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may ignore theoretical discussions for negotiability, and 
look the statutory provisions. the instrument conforms the 
statutory requirements negotiable instrument, negotiable; 
does not so, not negotiable. The only reason which need 
given for the conclusion reached that the statute provides. 
sufficient that the law written. ‘‘Ita lex 
Rolfs, Petitioner, Kan. 758, 762, 523. 
Appellant cites 52—209: 


instrument payable bearer: (5) when the 


—and argues that, since defendant indorsed these instruments 
blank (i. e., simply signing his name the back them), the in- 
struments became payable bearer. This argument not sound. 
The word ‘‘instrument,’’ used the statute quoted (R. 52—209), 
means negotiable instrument (R. 52—102). has application 
non-negotiable instruments. Johnson Lassiter, supra; Wettlaufer 
hold that instrument, which non-negotiable because the lack 
words negotiation, may made negotiable the blank indorse- 
ment the payee, would render nugatory the mandatory provisions 
the statute (R. 52—201) that instrument, negotiable, 
ment not rendered negotiable blank indorsement. The effect 
the indorsement non-negotiable instrument transfer the 
title; does not create the statutory contract indorser pro- 
vided the Negotiable Instruments Law. Newer First Nat. Bank 
Harlem, Mont. 549, 241 613; Jossey Rushin, 109 Ga. 319, 
558, Am. St. Rep. 377; Shelley Baker, 125 Ga. 663, 
653; Barger Farnham, 130 Mich. 487, 281; Dollar 
International Banking Corp., Cal. App. 331, 109 499; Allison 
Hollembeak, 138 Iowa, 479, 114 1059; McEwen Black al., 
Okl. 644, 146 37; Bright Offield, Wash. 442, 143 159. 
Our statute recognizes ‘‘myself’’ notes this way: 


And such note, when completed the indorsement the 
maker, becomes effect negotiable note payable bearer. Leach 
Ursehel, 112 Kan. 629, 212 111, Gyl. But these instruments 
_were not drawn ‘‘to the maker’s own order’’; they were drawn 
the maker. they not come within this provision the 
Negotiable Instruments Law. The annotation 1067— 
1071, aceords with the conclusion here reached. 

The judgment the court below affirmed. 
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SALE BONDS OBTAINED FALSE 
PRETENSES 


Crosby Paine, Supreme Court Minnesota, 211 Rep. 947 


The plaintiff, who was the owner certain bonds transferable 
delivery, was induced false representations deliver them 
corporation dealing bonds and other securities sold, 
the corporation promising replace the bonds few days. 
The corporation sold the bonds the defendants and subsequently 
was adjudged bankrupt. The plaintiff, who had received nothing 
for the bonds, brought this action recover the value thereof 
from the defendants. was held that since the defendants were 
bona fide purchasers the bonds the plaintiff was not entitled 
recover. 


Action Crosby against William Paine and others. 
After verdict for defendants, plaintiff appeals from order deny- 
ing his alternative motion for judgment new trial. Affirmed. 

George Chapin and Frederick Dickson, both St. Paul, for 
appellant. 

Selover, Schultz, Mansfield Bryan, Minneapolis, 
spondent. 


TAYLOR, recover the value six bonds cer- 
tificates stock loan, each for the sum 1,000 pounds sterling, 
issued the government Brazil, and alleged have been wrong- 
fully converted their own use defendants. The jury found for 
defendants, and plaintiff appealed from order denying his alterna- 
tive motion for judgment new trial. 

February 1922, plaintiff was the owner the bonds con- 
troversy, having purchased them some months before from Stevens 
Co., corporation dealing bonds and other securities. Plaintiff 
was stockholder that company. February 1922, Stevens 
Co. asked plaintiff loan them these bonds, representing that they 
had customer for 6,000 pounds Brazilian bonds the same his, 
and that they had other bonds the same nature and denomination 
the road, and would return them him few days. Plaintiff 
consented and gave them the bonds. Whether they had customer 
for such bonds does not appear, but the probabilities are that they 
did not. any event, the same day which they obtained the 
bonds, they took them the office defendants, who are large dealers 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 167. 
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bonds and securities, and sold them defendants for the sum 
$13,875, the market price for such bonds that date. They failed 
return these similar bonds plaintiff agreed, and his 
demand for their return gave him bonds issued company 
Montana security therefor. Shortly thereafter they were ad- 
judged bankrupt. From cases reaching this court, appears that 
they had engaged many fraudulent transactions and practices about 
the time these transactions. turned out that the bonds given 
plaintiff security did not belong them, and plaintiff was forced 
surrender these bonds the owners. Learning that the bonds 
obtained from him had been sold defendants, plaintiff brought 
this action. 

the trial plaintiff claimed that the bonds were delivered 
Stevens Co. merely for the purpose being exhibited cus- 
tomer, and were returned him. Defendants claimed that 
they were given Stevens Co. sold and delivered cus- 
tomer that company, and were replaced other bonds 
like tenor and denomination when such other bonds arrived. 

The court instructed the jury the effect that, the bonds were 
delivered Stevens Co. for the purpose being exhibited 
customer, and with the understanding that they were returned 
plaintiff, plaintiff would entitled verdict; but, they were 
delivered Stevens Co. for the purpose being sold customer, 
and with the understanding that other similar bonds were re- 
turned plaintiff, defendants would entitled verdict. The 
verdict establishes fact that the bonds were delivered Stevens 
Co. for the purpose being sold customer that company, 
and with the understanding that other similar bonds were re- 
turned plaintiff. The transactions the part Stevens Co., 
involved herein, were conducted the two managing officers that 
company, but for convenience shall use the name Stevens Co. 
referring their doings. 

Defendants insisted, and still insist, that the bonds were negotiable 
instruments. Plaintiff insisted, and still insists, that they were not. 
The court charged the jury that they were non-negotiable; and, for 
present purposes, shall assume, without deciding, that this in- 
struction was correct. 

Plaintiff contends that the acts Stevens Co. obtaining and 
selling these bonds constituted common-law larceny; that defendants 
acquire title from through them for that reason; and that 
entitled recover under the rule which permits the owner 
pursue and reclaim stolen property, other than negotiable paper, 
wherever may find it. 

cannot sustain the contention that the acts Stevens Co. 
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constituted common-law larceny distinguished from the crime 
obtaining property false pretenses. Where the wrongdoer, 
fraud, induces the owner part with the possession, but not with 
the title his property, and thereafter feloniously disposes it, 
guilty common-law larceny; but, where induces the owner, 
fraud, part voluntarily with both possession and title, 
not guilty larceny, but obtaining property false pretenses. 
The distinguishing element between the two whether the owner 
intended part with possession only, expected and intended 
part with both possession and title. This distinction recognized 
(2d Ed.) 469, states: 


well settled that taking within the definition larceny 
where person, means some fraud trick, and with 
intent steal, procures the delivery goods him the owner, 
unless the delivery made for the purpose passing the 
property title the goods well the 


The same volume, page 481, states: 


the owner goods, intending transfer the title thereto, 
delivers them another person, the fact that such de- 
livery was procured some fraudulent deceitful practices, and 
with the design cheating defrauding the owner, will not make 
the receipt the goods taking which charge larceny may 


person with preconceived design appropriate property 
his own use obtains possession means fraud trickery, 
the taking under such amount 


The same volume, page 14, 14, states: 


the owner goods voluntarily parts with both the 
possession and the title, the alleged thief, not expecting the goods 
directions, then neither the taking nor the conversion amounts 
This rule applies even where the owner induced 
part with the title through the fraud and misrepresentation the 
alleged thief. such cases the crime committed may obtaining 


same effect see 774, 775, 777; 657; Bish. Cr. 
Law (9th Ed.) 583; Clark and Marshall Law Crimes, 461; 
Clain Cr. Law, 563, 659. the section last cited the author 
states: 

the owner parts with his property not expecting have 


back again, and induced what constitutes false 
pretenses, there cannot conviction for larceny.’’ 
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The above authorities cite numerous which the rule 
applied. 

the present case plaintiff expected and intended part with 

the title well the possession. delivered the bonds 
Stevens Co. sold and disposed them for their own 
benefit transaction with which was way concerned. 
They were not disposed according his directions, nor for 
his benefit. The fact that Stevens Co. pretended that they wanted 
the bonds for undisclosed customer, and may not have had cus- 
tomer, did not change the nature their acts, nor prevent them 
from conveying title purchaser. The undisputed evidence shows 
that defendants bought the bonds the usual course business 
for the market price, and with knowledge that plaintiff had, 
ever had, any interest them, that they were not the absolute 
property Stevens Co. Whether negotiable not, the bonds 
were transferable delivery; and there nothing impugn the 
good faith defendants purchasing them. plaintiff delivered 
the bonds with the understanding that Stevens Co. were sell 
and deliver them third party, not position maintain 
action for conversion against the purchasers, nor question their 
title, except for fraud their part, which there claim. 
Cochran Stewart, Minn. 435; Griffin Bristle, Minn. 456, 
523; Carlson Schoch, 141 Minn. 236, 170 195; 
Dinsmore Co., 159 Minn. 395, 199 85; Cye. 2009, and 
eases cited under note 16. 
Plaintiff complains because the court excluded conversation be- 
tween him and representative Stevens Co. which took place 
after the bonds had been sold defendants, and after plaintiff had 
received other bonds security for his claim. see error 
this ruling. most could only have disclosed admission 
Stevens Co., made after the completion the transaction which 
defendants became owners the bonds, and was not admissible 
against them. 

Plaintiff also complains because the court declined give 
instruction requested orally the effect that the burden proof 
was defendants show that gave the bonds Stevens Co., 
expecting receive other bonds exchange therefor. the decided 
weight evidence was that effect, such instruction would not 
have been much importance. would, perhaps, sufficient 
say that the request was neither put writing nor stated form 
which could properly given the jury. But the facts did 
not require such instruction. The bonds were delivered 
Stevens Co., not plaintiff’s agent nor accomplish any pur- 
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pose plaintiff, but solely for the Stevens Co. 
They were transferable delivery. They were sold and delivered 
Stevens Co. bona fide purchasers for full value. Plaintiff 
attacked the title these purchasers, and the burden was him 
show that the title was defective. was better position than 
defendants show the facts. 

Mr. Crosby died after the appeal was taken, and the Merchants’ 
Trust Company, administrator his estate, has been substituted 
plaintiff. But the term plaintiff used the opinion refers 
Mr. Crosby. 

find other questions requiring special mention, and the 
order affirmed. 


CORPORATION LIABLE CHECK GIVEN 
ENABLE ANOTHER CORPORATION 
PAY DIVIDEND 


Brown Shoe Co. Brown Co., Inc., Supreme Judicial 
Court Massachusetts, 155 Rep. 


The defendant corporation was the owner majority 
the common stock the plaintiff corporation. All the common 
stockholders the plaintiff corporation were called upon con- 
tribute amount sufficient enable the corporation pay 
dividend the preferred stockholders that the dividend would 
not have passed, and check the defendant corporation 
was delivered the plaintiff for that purpose. The check was 
given the president the defendant corporation, who was also 
treasurer, director, and manager the defendant. The plain- 
tiff subsequently brought action the check and this action 
was held that the plaintiff was entitled recover, there was 
valid consideration for the check and there was evidence 
support finding that the president the company 
had authority give the check. 


Action Brown Shoe Co. against tue Brown Co., 
Ine. defendant’s exceptions after verdict for plaintiff. 
ceptions overruled. 

Sweetser, Boston, for plaintiff. 

Sleeper and Ryder, Boston, for defendant. 

CROSBY, J.—This action recover $1,446, and interest, and 
protest fees check purported have been given the de- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 283. 
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fendant the plaintiff. The plaintiff was corporation engaged 
the manufacture shoes. The defendant sold shoes different 
makes retailers, and the time the check was given owned four 
thousand shares the common stock the plaintiff (which was 
majority thereof) but none the preferred stock. was agreed 
the trial that the defendant its charter was authorized invest 
and hold this common stock. Henry Brown, December 31, 
1923, when the check was given, was president and one the directors 
the plaintiff, and also was president, treasurer, director and 
manager the defendant. 

There was evidence that the plaintiff’s officers found that 
about December 31, 1923, the company was losing money, and was 
apparent the directors that would not able pay out its 
earnings the quarterly dividend due January 1924, 
preferred stockholders; that the books the company showed that, 
for some time previous December 31, 1923, there had been 
deficit, and continued grow larger from that date down 
July 1924, the date the check; that was agreed the direc- 
tors December 31, 1923, ask the common stockholders 
tribute, each his respective holdings, check dated 
July 1924, replace the money paid account the 
quarterly preferred dividend, with the understanding that ‘‘if 
appears the end the fiscal year that the earnings the com- 
pany are sufficient that dividends can paid from surplus this 
check returned, otherwise becomes one the assets 
this vote was passed the plaintiff’s directors 
accordance with this agreement, and the same time was voted 
pay dividend the preferred stock holders record 
January 1924. 

All the common stockholders contributed the same date checks 
dated July 1924; there were sufficient pay the preferred dividend. 
They represented the proportionate amount the respective hold- 
ings stock the plaintiff the makers. The check con- 
tributed the defendant the one which this action brought. 
consequence the giving the checks, the plaintiff voted 
pay and paid quarterly dividend its preferred stock due Janu- 
ary 1924. The records the company did not show that this 
check was given Brown behalf the defendant under any vote 
the stockholders directors the company. The directors 
the defendant that time were Henry Brown, his wife (Louise 
Brown), and Alvah Sleeper, who was also the attorney the 
defendant. 

One Dodge, officer the plaintiff. testified that Brown stated 
him that wanted pay the dividend the preferred ‘stock; 
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that had taken the matter with the directors the defendant 
and the only way could done was the method above de- 
and that and his directors approved it. This witness 
further testified that after the check was given Brown said was 
good and would paid. Other directors the plaintiff testified 
substance that Brown told them before the meeting December 31, 
1923, that for the plaintiff fail pay the preferred dividend 
would hurt the company’s standing with the banks and with the 
preferred stockholders, and that would affect the credit. 
Brown testified that ‘‘was matter some moment both the 
plaintiff and defendant company whether the preferred dividend 
was paid January 

Upon the foregoing and other evidence could have been found 
that was important not only the but the defendant 
preserve the credit. plain that the value the 
common stock the plaintiff company might less value the 
dividend due its preferred stock January 1924, were passed. 
finding was not unwarranted that the defendant, majority 
stockholder the plaintiff corporation, was vitally concerned 
preserving its interest the latter company represented four 
thousand shares its common stock. Manifestly the giving the 
check used the payment the preferred dividends could 
have been found have been given protect its own interest. 
follows that the circumstances here disclosed there was 
consideration for the check. 

the contention the defendant that Brown was without 
authority give the check. testified that the by-laws the 
provided follows: 


president shall the chief executive officer, and head 
the company. shall have the general control and management 
its business and affairs, subject, however, the right the directors 
delegate any specified power. shall sign all certificates stock, 
bonds, notes special contracts the company, and may countersign 
approve checks, drafts, promissory notes, bills exchange. The 
treasurer shall have the custody the funds the corporation, and 
shall keep full accounts receipts and disbursements, 
render accounts the president and directors whenever they may 
require it. shall sign al! certificates stock, drafts and promis- 
sory notes. shall furnish bonds from time time such amounts 
and such sureties the board directors may designate and 


Although the records the corporation did not show that au- 
thority was given sign and deliver the check, appeared that 
Brown was the president, treasurer, manager, and director the 
defendant. The only other directors that time were his wife and 
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Sleeper. Brown testified that his wife left matters generally him, 


far the conduct the business was concerned. There was evi- 


dence that Sleeper knew about the check and made objection 
it; that about May 1924, the matter the check was brought 
his attention the presence Brown, and Sleeper said was 
perfectly good. Brown also testified that January 21, 1924, there 
was stockholders’ and directors’ meeting and all the stock- 
holders were present except one, who owned twenty shares the 
common stock; that statement was made the condition the 
business and the transactions the company for the previous year, 
and these were discussed ‘‘some detail’’; that was the active man 
the business and matters that related transactions such the 
giving the check, both Sleeper and his wife left him. There 
was also evidence that Brown stated officer the plaintiff 
company that the directors the defendant were favorable the 
payment the preferred dividend. 

Upon the entire evidence and the reasonable inferences 
drawn therefrom, could have been found that Brown had original 
authority from the other directors give the check. 

also could have been found that, while there was express 
authority vote the directors given Brown, yet their acts 
and conduct was clothed with ostensible authority contribute 
toward the payment the stock dividend, and give the check 
compliance with the agreement. Parrot Mexican Central Railway, 
207 Mass. 184, 590, (N. 261; Boston Food 
Products Co. Wilson Co., 245 Mass. 550, 560, 637; 
Forgeron Corey Hill Garage Ins., 249 Mass. 163, 166, 144 383. 

Apart from the question original authority sign the check, 
there was evidence from which could have been found that Brown’s 
act was ratified the other directors. Nims Mount Hermon 
Boys’ School, 160 Mass. 177, 182, 776, 364, 
Am. St. Rep. 467; Beacon Trust Co. Souther, 183 Mass. 413, 417, 
345; Glovin Eagle Clothing Co., 247 Mass. 215, 
218, 142 80. 

The exception the admission evidence receipt given 
Brown for the check the ground that was addressed him per- 
sonally cannot sustained. form was substantially like the 
receipts given the other stockholders, and apparent that 
was intended for the defendant. were inadmissible, rights 
the defendant were prejudiced. 

The exception the exclusion the question whether the check 
given the defendant the plaintiff was referred audit 
the defendant’s books without merit; the question was immaterial 
any issue involved. 
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the jury were warranted finding that Brown had authority 
from the defendant give the check and that there was valid con- 
sideration therefor, the entry must 

Exceptions overruled. 


DEPOSIT BEARING INTEREST NOT PAYABLE 
OUT GUARANTY FUND 


Farmers’ State Bank Mineola Mincher, Commission Appeals 
Texas, 290 Rep. 1090 


The plaintiff deposited $2,000 bank and received cer- 
tificate deposit providing that the deposit should bear interest 
left twelve months. two occasions prior the expiration 
the twelve months the plaintiff demanded payment the cer- 
tificate deposit and expressly waived the right interest. Both 
demands were refused the bank. Subsequently the bank became 
insolvent and the plaintiff sought have the amount the deposit 
paid the depositors’ guaranty fund. was held that the 
plaintiff was not entitled payment out the fund because her 
deposit was not protected under the Bank Depositors’ Guaranty 
Law, which provides that deposits upon which interest being 
paid, contracted paid, shall not insured. The court held 
that the deposit, its origin, was one upon which interest was 
contracted paid, and that when the bank subsequently re- 
fused pay the deposit the plaintiff the amount thereof be- 
came debt the bank the plaintiff and continued 
interest-bearing debt. 


Suit Mrs. Mincher against the Farmers’ State Bank 
Mineola and another. Judgment the Court Civil Appeals (267 
996) affirming judgment favor plaintiff, and defendants 
bring error. Reversed and rendered. 

Bozeman Cathey, Quitman, and Tharp, Mineola, for 
plaintiffs error. 

Bumpass Wade, Terrell, for defendant error. 


HARVEY, suit was brought Mrs. Mincher, 
defendant error, against plaintiffs error, the Farmers’ State 
Bank Mineola, Tex., and Chapman, commissioner banking 
the state Texas, establish general deposit, secured 
and payable out the depositors’ guaranty fund, $2,000, 
represented certificate deposit issued said bank her 


similar decisions see Banking Law Journal Digest (Third 
Edition) 330. 
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February 11, 1922. The bank failed January 1923, and was 
taken over the banking commissioner his official capacity. 

February 11, 1922, Mrs. Mincher deposited said bank the 
sum $2,000, and received certificate deposit therefor, reading 
follows: 


Farmers’ State Bank Mineola, Texas. 
No. 61. $2,000.00. 
Mincher has deposited this bank the sum 
$2,000 and cents payable the order herself current funds 
return this certificate properly indorsed. Interest per 
annum left twelve months; interest cease one year from date. 


The plaintiffs error resist payment Mrs. Mincher’s claim from 
the depositors’ guaranty fund the ground that same interest- 
bearing within the meaning article 486, the Bank Depositors’ 
Guaranty Law (Vernon’s Sayles Ann. Statutes 1914), which, 
part, reads follows: 


shall paid full out the cash said bank that can 
made immediately available from such bank; and the remainder 
shall paid out the depositors’ guaranty fund through the said 
board, the event the cash available said institution shall in- 
sufficient; provided, that deposits upon which interest being paid, 
contracted paid, directly indirectly said bank, 
the depositor shall not insured under this chapter. 


July, 1922, and again about October Ist the same year, Mrs. 
Mincher duly demanded payment said certificate deposit from 
the bank, and expressly waived the interest feature the contract, 
both which demands were refused the bank. the time 
each such demands, the bank was solvent, and suspension 
the bank was not impending contemplation. Mrs. Mincher did 
not file suit for her money make any further demand therefor 
until after the bank failed January, 1923. 

The defendant error contends that the provision contained 
the certificate deposit, whereby the bank promises pay interest 
the deposit left twelve months, not binding contract, for 
the reason that Mrs. Mincher not bound corresponding obliga- 
tion leave the deposit the bank for twelve months. She contends 
that such interest provision invalid for lack mutuality. 

The contract deposit the principal contract, and supported 
valuable consideration moving between the parties, and the pro- 
vision relating interest subsidiary the principal contract, and 
supported the same consideration. When promise thus 
supported valuable consideration, the fact that the promise 
not also supported corresponding obligation the part the 


; q 


THE BANKING LAW JOURNAL 553 


promisee becomes importance. such case, the promise con- 
stitutes binding obligation the promisor. 

The obligation the bank pay interest the deposit left 
twelve months became fixed when the certificate was issued. The 
contingency, upon which such payment depended, however, was sub- 
ject destroyed, and performance the obligation avoided, 
the withdrawal the deposit Mrs. Mincher before the time for 
performance arrived. such event the obligation would become dis- 
charged and further force; but, until such obligation the bank 
was discharged, the deposit bore interest which was become 
payable the contingency that the deposit was left twelve months. 
the bank had remained business and the deposit were left with 
Mrs. Mincher for twelve months, the bank would have been com- 
pelled, under its obligation, make payment the interest which 
the deposit had earned during such period. 

therefore are opinion that such deposit, its origin, be- 
came one upon which interest was contracted paid, within the 
meaning the statute. 

Whether the deposit continued interest-bearing deposit, 
within the purview the statute, until the bank failed the follow- 
ing January, remains noticed. 

Granting that Mrs. Mincher repudiated the interest obligation 
her contract deposit making demand for payment the deposit, 
would appear that, virtue such demand for payment and the 
refusal the bank pay her deposit her, said amount became 
debt the bank her, and did not become non-interest-bearing 
deposit the sense contemplated the Guaranty Fund Law. After 
demand continued interest-bearing debt, and was not 
subject the protection the guaranty fund. its inception 
was interest-bearing, and never lost its character that respect. 
time did become deposit under the protection the guar- 
anty fund, and the fact that Mrs. Mincher demanded payment and 
resolved the question interest under the contract deposit did 
not convert the claim amount into non-interest-bearing deposit. 
Mrs. Mincher had legal right claim and receive interest the 
amount money she had the bank, whether classed 
debt deposit, and never any time acquired the status 
character non-interest-bearing deposit contemplated the 
statute. its inception the deposit had been non-interest-bearing, 
and payment had been refused the bank, thereby giving her right 
thereafter claim interest upon it, different question would 
presented. 

The trial court rendered judgment establishing Mincher’s 
claim payment said deposit from the depositors’ guaranty fund, 
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and the Court Civil Appeals affirmed that judgment. Both the 
judgment the trial court and that the Court Civil Appeals 
should reversed, and judgment here rendered denying payment 
said deposit from the depositors’ guaranty fund, for the reasons 
hereinabove set out. 


CURETON, the district court and Court 
Civil Appeals both reversed, and judgment rendered for plaintiffs 
error, recommended the Commission Appeals. 


INDORSER RELEASED ALTERATION 
NOTE 


First National Bank Perry ‘Sweeny, Supreme Court Iowa, 
212 Rep. 333 


Without the consent indorser note, statement that 
guaranteed payment the within note any renewal the 
same, waiving demand, notice, and protest, was stamped above his 
indorsement. was held that the statement the waiver 
demand, notice, and protest did not any way affect the liability 
the indorser, the body the note provided that indorsers 
waived demand payment, protest, and notice protest. was 
further held, however, that the statement that the indorser guar- 
anteed payment any renewal the note, which added liability 
not provided for the note, was material alteration, releasing 
the indorser from liability the note. 


Action promissory note. From verdict favor de- 
fendant, plaintiff appeals. Affirmed. 

Harry Wifvat, Perry, for appellant. 

Geo. Dugan, Perry, and Miller, Adel, for appellee 
Oleen. 

ALBERT, J.—E. Sweeny and wife defaulted, and judgment 
was entered against them accordingly. Oleen defended. 

the day March, 1920, Sweeny and wife made three 
promissory notes payable John Oleen, one for $1,500 and two for 
$1,000 each. The notes were the usual form, and each included 
the following 

and guarantors waive demand payment, protest, 
and notice protest this note. The makers, indorsers, 


and guarantors consent that time payment may extended 
without 


similar decisions see Banking Law Journal Digest (Third 
Edition) 60, 537. 
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Each said notes was due months from date. About the Ist 
May, 1920, these notes were disposed Oleen one 
Nelson, who was the fiscal agent the People’s Oil Gas Co., and 
that date Oleen indorsed his name the back each said 
notes. Nelson took the notes appellant herein and sold them for 
the face value. Later, the time the notes became due, the bank took 
renewals for these notes from the Sweenys, making the same payable 
directly the bank. this point insisted the bank that 
they never accepted these renewal notes lieu the original notes 
Oleen did not indorse the renewal notes. After this there 
were several other renewal notes taken the bank from Sweeny, 
representing this same indebtedness, and Oleen all times refused 
sign any said renewal notes. This action based the original 
notes. the back each the $1,000 notes, above the indorse- 
ment John Oleen, appears the following, stamped thereon with 
rubber stamp: 


the order the First National Bank Perry, Iowa, 
and for value received hereby guarantee the payment the within 
note any renewal the same, waiving demand, notice, 


question raised the negotiability the note ques- 
tion this case, nor the same material there was material 
alteration. 

the claim Oleen that this statement preceding his indorse- 
ment was not stamped the back the note the time indorsed 
the same, and that was never placed there with his consent. 
therefore says that this was material alteration the instrument, 
which should result his release. There evidence the case 
show that this stamped statement preceded Oleen’s name the 
note the time the notes were delivered Oleen Nelson. fact 
all the evidence this question the point that Oleen’s indorse- 
ment was blank indorsement. The court, proper instruction, 
submitted the question the jury for determination whether 
not this stamped indorsement the back the notes, preceding 
Oleen’s name, was there prior the time indorsed the same. 
While, under the state the record, the court might have been 
warranted determining this question matter law, yet, 
having submitted the jury and the jury having found for 
Oleen, appellant not position complain. 

This hardly determines the real question, however, which underlies 
this proposition; that is, Was the stamping that indorsement 
the back these notes such alteration would release Oleen? 

Analyzing the contents this stamped indorsement, and taking 
the reverse order, the first thing provided for waiver demand, 
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notice, and protest. This cannot any way affect the liability 
John Oleen, because practically the same language was provided 
the body the note which was payee. Second, provided: 
hereby guarantee the payment the within That this 
does not any way affect him has already been determined 
the case Iowa Valley State Bank Sigstad, Iowa, 491, 
407. Lastly, provided that guarantees the payment any 
renewal the within note. This added liability which was not 
provided for the original note. The question whether -or not 
this such material alteration the instrument will release 
Oleen. 
Section 9495, Code 1924, provides: 


holder may convert blank indorsement into special in- 
dorsement writing over the signature the indorser blank any 
contract consistent with the character the 


held Belden Hann, Iowa, 42, 591, that the 
writing the guaranty over the blank indorsement was such 
alteration the instrument would void liability the part the 
indorser. 

The general principle, understand it, that, where there 
blank indorsement, the holder may insert above said indorsement 
anything that consistent with the indorser’s liability then 
exists, but cannot insert any words which will prejudice the rights 
the liability the indorser. 360, 539; Robinson 
Reed al., Iowa, 219. 

Section 9586, Code 1924, defines material alteration follows: 


alteration which changes: 

The date; 

The sum payable, either for principal interest; 

The time place payment; 

The number the relations the parties; 

The medium currency which payment made; 

which adds place payment where place payment 
specified, any other change addition which alters the effect 
the instrument any respect, material 


cannot see how can avoid the conclusion that under these 
rules and the last part the above-quoted section, the change this 
indorsement, adding liability renewal notes, can held other 
than material alteration. This liability did not exist time 
Oleen made his blank indorsement the notes and delivered them 
Nelson. There nothing show that ever consented such 
added liability, and therefore, the jury was right finding that 
was not liable these two notes. 
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Another defense made against all three notes that the bank 


accepted new notes, signed the Sweenys, and payable directly 


the bank, lieu the notes sued herein. did this, the 
general rule that this would release the indorser the old notes, 
provided was not done with the consent the indorser. 
431. was disputed question fact, under the record this 
whether not the renewal notes were taken lieu 
satisfaction the original notes; and also whether Oleen con- 
sented such renewal. Both these questions being disputed ques- 
tions fact, they went the jury. 

have read this record, and under the case was properly 
sent the jury, and there sufficient evidence the record sup- 
port the finding the jury. 

Affirmed. 


STIPULATIONS NOTE NOT READ INTO 
GUARANTY 


Farmers’ Merchants’ National Bank Cannon Falls, Doffing, 
Supreme Court Minnesota, 213 Rep. 375 


f 


Stipulations note that renewal extension may granted 
the maker without the consent the guarantors cannot read 
into separate written instrument guaranteeing payment the 
note when due, unless they are set forth are identified 
reference. 


Action the Farmers’ Merchants’ National Bank against 
Charles Doffing and another recover guaranties. From 
order denying its motion for new trial, plaintiff appeals. Affirmed. 

Oppenheimer, Dickson, Hodgson, Brown Donnelly, St. Paul, 
for appellant. 

Thomas Mohn and Horace Mohn, both Red Wing, for 
respondents. 


WILSON, J.—Plaintiff appealed from order denying its 
motion for new trial. 

June 11, 1923, Wadson Patalas executed and delivered his 
note for $1,000 the Mohall Security Bank, payable November 
April 28, 1923, Stevens gave said bank his note for 


NOTE For similar decisions see Banking Law Journal Digest (Third 


Edition) 471. 
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$1,707.18, payable October 1923. October 22, 1923, Tuor 
his note said bank for $3,000, payable six months after date. 
The Patalas note contained this language: 


“The guarantors and indorsers hereof hereby 
consent that the time payment may extended this note re- 
newed without affecting their liability thereon.’’ 


The Tuor note contained this language: 


“The guarantors this note agree that any renewal 
extension may granted the maker without their consent and 
without releasing them from liability.’’ 


The record does not show that the Stevens note contained any 
provisions for renewal extension. 

July 25, 1923, said bank assigned the Patalas and Stevens notes 
plaintiff, and, consideration plaintiff buying these notes, 
separate instrument writing guaranteed their 
payment, saying: 

hereby guarantee the payment said notes when 


due, presentation for payment, protest, and notice dis- 
honor being waived 


Said Mohall bank assigned said Tuor note plaintiff about 
October 22, 1923. consideration plaintiff buying said note, 
defendants, November 1923, gave plaintiff another separate, 
written guaranty like tenor covering the Tuor note. 

Patalas failed pay his note when demanded maturity. 
December 1923, renewal note was given the Mohall bank due 
October 1924. This note the day the date thereof was trans- 
ferred plaintiff without the knowledge defendants. Stevens did 
not pay his note when demanded upon its maturity. did pay 
$32.18 the principal and interest December 1923, when 
gave his renewal note for $1,675, due October 1924, the Mohall 
bank, which transferred plaintiff. Tuor did not pay his note 
when demanded maturity. May 24, 1924, Tuor gave his re- 
newal for $3,000, due November 1924, plaintiff. 

This action recover upon the respective guaranties, the com- 
plaint stating three causes action. The trial court sustained de- 
fendants’ contention that they did not consent the extension 
time for payment. 

Plaintiff claims that the notes and the guaranty are read 
together constituting the contract guaranty. Under some cir- 
this may done. 933; Hall Oleson (Minn.) 
210 84. But this case the notes which contain the provision 
for extension time payment renewal were not the 
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transaction which constituted the guaranty. That was part 
the transaction between the makers and the payee the notes. 

The contract guaranty was separate instrument not made 
when the notes were made, and did not arise out the transaction 
which brought the notes into existence. The language the notes 
was never intended binding upon any persons but those who 
became parties them. The guarantor’s liability not determined 
the terms the note, but upon his contract pay his 
principal fails, which entirely separate and independent obliga- 
tion. Northern States Bank Bellamy, 509, 125 888, 
(N. 8.) 149; Schultz Wise, 141 813; Jordan 
Flour City Feed Co., 159 Minn. 518, 199 231; Acme 
Brick Co. West (Tex. Civ. App.) 215 476. The stipulations 
the original obligations cannot read into the contract guaranty 
unless they are set forth are identified reference. Guerini 
Stone Co. Carlin Const. Co., 240 264, Ct. 300, 
Ed. 636; Mount Calvary Church Albers, 174 Mo. 331, 508. 
Defendants contracted pay certain notes ‘‘when The re- 
maturity extended the time payment for definite period 
during which the debtor could not made pay. These notes and 
their acceptance constituted definite agreement extension time 
payment the maturity the notes. This released the guarantors. 
Wheaton Wheeler, Minn. 464, 599; Washington Slate 
Co. Burdick, Minn. 270, 285; Guderian Leland, 
Minn. 67, 175; St. Paul Trust Co. St. Paul Chamber 
Commerce, Minn. 439, 350; Norton Met. Life Ins. Co., 
Minn. 484, 298, 539; Bandler Bradley, 110 Minn. 66, 
124 644; Mason Edward Thompson Co., Minn. 472, 103 
507; Digest, 4083, 9096; Colvin Glover, 143 
Ark. 498, 220 832; Tallman Bennett, 154 Ark. 42, 341 
362. 

The argument made that the new Patalas and Turor notes were 
taken collateral the original notes which were not surrendered. 
The complaint says these new notes were renewals. Plaintiff did not 
prove that they were taken collateral. There presumption 
that effect. The mere taking another note collateral would 
not discharge the guarantor. Second Nat. Bank Graham, 246 Pa. 
agreement for delay, where the holder past-due paper 
takes note payable future day, and agrees hold the original 
paper until maturity the new paper. 

said that the agreement for extension time payment 
supported consideration. But the agreement, the new notes, 
pay interest during that e., interest acerue the 


| 
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future, sufficient consideration support the contract. 
438, 647 (c); Nelson Flagg, Wash. 39, 571; Drescher 
Fulham, Colo. App. 62, 685; Adams Ferguson, Okl. 544, 
147 772; Lahn Koep, 139 Iowa, 349, 115 877, 
(N. S.) 327, and Maker Taft, Okl. 663, 970, 
(N. S.) MeComb Kittridge, Ohio, 348. The makers’ 
promise keep the money for the specified time and pay interest 
must taken advantage the plaintiff. Lahn Koep, 
139 Iowa, 349, 115 877, (N. 8.) 327; Conkling 
Young, 141 Iowa, 676, 120 353. 
Affirmed. 


BANK NOT PUT NOTICE INFIRMITIES 
NOTE 


Kelly Harlan Nat. Bank, Court Appeals Kentucky, 281 
Rep. 823 


The plaintiff bank was the purchaser note executed the 
defendant. Before the note was purchased the defendant signed 
and delivered the bank writing stating that the defendant 
would pay the note before maturity, provided received cer- 
tain loan from insurance company, and further stating that 
nothing contained the writing should construed affecting 
the validity the note. was held that this writing did not 
put the bank notice agreement that the note was not 
paid the loan was not made. was further held that 
the bank purchased the note the faith the defendant’s as- 
surance that the note was valid the defendant could not per- 
mitted say that had defense against the note. 


Action the Harlan National Bank against Kelly and 
others. Judgment for plaintiff, and defendant named appeals. Af- 
firmed. 

Forester, Harlan, for appellant. 

Lyttle Morgan and Johnson, all Harlan, for appellee. 


CLAY, J.—On January 20, 1923, Kelly executed and de- 
livered Coomes and Denham note for $1,354.72, 
payable five months from date. Before its maturity Coomes and 
Denham discounted the note the Harlan National Bank. The 
note not being paid maturity the bank sued the maker and in- 


decisions see Banking Law Journal Digest (Third 
Edition) 482. 
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dorsers. Kelly defended the ground that the note was given for 
premiums certain policies insurance issued and delivered 
him the Inter-Southern Life Insurance Co.; that the note was 
not paid unless the agents procured for him loan hotel 
building which was then erecting Harlan; that the proposed 
loan was not made; and that the bank knew the infirmity the 
note the time its purchase. The bank filed reply which 
denied the allegations the answer, and pleaded the second para- 
graph that the Inter-Southern Life Insurance Co. was ready, able, 
and willing all times make the loan Kelly, but that pro- 
cured larger loan from another company and refused take the 
loan from the Inter-Southern Life Co. the third para- 
graph pleaded: That before the note was purchased from Coomes 
and Denham, Kelly executed, signed, and delivered the following 
writing the bank for the purpose inducing discount the 
note: 
20, 1923. 

National Bank, Harlan, Ky.—Dear Sirs: This 
advise you that have this day executed certain promissory note 
the order Coomes and Denham for due 
and payable five months after date with per cent. interest from date. 
further advise you that have made formal application 
the Inter-Southern Life Ins. Co. for loan the approximate sum 
$15,000.00 Now, should you purchase from said Coomes and 
Denham said note referred above, and should obtain from said 
Tnter-Southern Life Insurance Co., loan prior the date maturity 
said note, hereby agree with you and bind myself pay said 
note described above prior its date maturity and such time 
shall obtain the proposed loan from the said Inter-Southern Ins. 
Co. and with and from the funds thus obtained. 

shall understood that nothing this agreement shall 
construed affecting the validity note referred 


That Comes and Denham presented the bank writing, and 
that relying thereon purchased said note for value good faith 
and due course without any notice whatever that Kelly was then 
claiming had ever claimed would claim that had any defense 
the note, and that reason thereof said Kelly was estopped 
plead rely upon the defense any part thereof set the 
second paragraph his answer. Thereupon Kelly demurred the 
second and third paragraph the reply, and without waiving his 
demurrers filed rejoinder denying the allegations each para- 
graph. Evidence was heard, and the jury found for the bank. 
Kelly appeals. 

The court’s refusal give offered instruction, and error the 
given instructions, are the principal grounds urged for reversal, but 
these matters require discussion view the conclusion the 
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court. the first place, there nothing the evidence justify 
the inference that the bank knew the alleged agreement that the 
note was not paid unless the loan was obtained. Certainly, the 
letter which appellant wrote the bank before the note was dis- 
counted was not sufficient put the bank notice. did not state 
intimate that the note was not paid unless the loan was 
made. the contrary, merely obligated appellant pay the 
note before maturity obtained the loan before that time. Not 
only so, but the letter closes follows: 


shall understood that nothing this agreement shall 
construed affecting the validity note referred 


This language cannot construed anything less than as- 
surance that the note was valid, and, the bank parted with its 
money the faith the assurance, appellant will not heard 
say that has defense against the note. Upon this showing ap- 
pellee was entitled peremptory instruction, and appellant not 
position complain the instructions any error the admis- 
sion rejection evidence. 

Judgment affirmed. 


PAYMENT DEPOSIT ESCROW 
PERSONS NOT ENTITLED THERETO 


Bank Rison Layne Bowler Co., Supreme Court Arkansas, 
292 Rep. 126 


sum money was placed escrow with bank paid 
out only the plaintiff company, which was drill well for 
the depositor. The bank paid out the money others orders 
the depositor, and thereafter the plaintiff brought this action 
against the bank recover the amount the deposit. was held 
that the plaintiff was entitled recover that amount with interest. 


Action Layne Bowler Co. against the Bank Rison and 
others. From decree for plaintiff, defendants appeal. Affirmed. 

Danaher Danaher, Pine Bluff, and Woodson Mosley, Rison, 
for appellants. 

Leach, Stuttgart, for appellee. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 338. 
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McHANEY, J.—Appellee, Layne Bowler Co., had, 1920, 
test well Cleveland county, Ark., for the Success Drilling 
Lease Oil Company, depth 800 feet. The drilling company 
became indebted appellee the sum $2,042, which was unable 
pay, and all work under the contract ceased about the 9th day 
October, 1920. Later, the parties resumed negotiations for the com- 
pletion the test hole already commenced, and the appellee, ac- 
count the previous indebtedness, required the drilling company 
make deposit $1,000 the appellant bank pay for further 
work before would enter into another contract for the completion 


the well. the 19th day May, 1921, appellant wrote appellee 
follows: 


understand from Mr. Newton that you are resume 
operations Elliott well No. when the bank will guarantee you 
$1,000. This amount our hands now, with the understanding 
that used solely for drilling 


The Newton mentioned was the secretary and general man- 
ager the drilling company. 


the 24th day May, 1921, the appellant bank wrote the ap- 
pellee follows: 


Ark., May 24, 1921. 
Bank Rison, Rison, Ark., hereby acknowledges receipt, 
from Drilling, Lease Oil Company $1,000, which sum 
placed escrow with the said bank Rison, paid out only 
Layne Bowler Company, orders Newton, representative 
Suecess Drilling, Lease Oil Company. 


Bank Rison, 
Walter Elrod, 


appears that Walter Elrod, cashier the appellant bank, was 
also very closely identified with the drilling company, holding his 
name, trustee, all the leases owned it. 

the 25th day May, 1921, agreement, writing, was 
prepared between appellee and the drilling company and signed 
the drilling company, subject the approval the Memphis office 
the appellee, the terms which drilling the test hole was 
resumed appellee, for which was paid the rate 
per foot, not only for that part the well which had caved 
clogged up, but for drilling through new soil. was further agreed 
that $1,000 had been deposited with the appellant bank guarantee 
the performance all obligations the part the drilling com- 
pany, under the contract, and that part the said $1,000 was 
subject withdrawal the drilling company, but was paid 
appellee from time time the work progressed, therein pro- 
vided. The contract was approved the Memphis office the 26th 
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day May. There was some little delay appellee getting its 
the job and resuming drilling operations, and May 31, 
drilling company wrote appellee that was disappointed that 
the men had not come and requested that they once. The 
next day, June the drilling company again wrote appellee that the 
seriousness the delay getting the men there had passed, and 
that they had good places jobs elsewhere not disturb them 
this one might not last long; that the delay would not inconven- 
him, and let him know beforehand when would send the 
men. June 19, the drilling company again wrote that, 
upon his return Rison the evening before, Mr. Elrod told 
him that had ‘‘phone message’’ from appellee, stating that 
could send crew men there Monday commence drilling. 
said: 


sorry tell you that have been unable secure the 
finances with which drill well, and knowing this so, 
went ahead and cleaned out the well and going get the casing 
Shreveport get this 


Again, this letter, said: 


would folly for have your men come, knowing 
financial status, while have quite lot leases sold, but the abstract 
and signatures are escrow the bank and have been for some time 
awaiting 


Again said: 


hope this will satisfactory you, and, not, you can 
give the seven days’ notice set out the contract, which will 
terminate it, and will deliver your machinery cars 
Ark., unless can come some agreement more favorable. 
perfectly willing pay you rental for the time have used the ma- 
chinery, may some deeper see cannot find production 
the shallow depth, was indicated the Branner well 


response this letter the 19th, appellee sent Mr. Brown 
Sanderson Rison find out what they were doing with the well 
and appellee’s machinery, and found that they had another driller 
there and were using their rig and machinery, and had been for 
month so; that was damaged and needed repairs; that they had 
used about 1,400 feet appellee’s 4-inch iron pipe, and had twisted 
off the hole about feet from the top; and that this pipe was 
worth cents foot. 

June 22, the drilling company again wrote part, 
follows: 
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the money escrow, there will difficulty adjust- 
ing this. would like keep the machinery long possible, and 
can see reason why cannot pay you reasonable rent for it, 
that you could not permit 


Several other letters were introduced evidence between the 
parties the same general effect. The evidence showed that the 
rental value the machinery was not less than $25 per day, and 
that the drilling company had used the machinery for period 
about days, and, finally, the drilling company twisted off the drill 
stem, leaving about 1,400 feet the hole. 

the conclusion testimony, the court rendered decree against 
appellant for $1,240, being $1,000 principal and $240 interest from 
the time the suit was filed, from which comes this appeal. 

Appellant says the two writings the bank are insufficient 
bind it. But differ with appellant this. the writing 
May 24, the bank received the $1,000, and held same escrow, and 
agreed that same was ‘‘to paid out only Layne Bowler Co., 

therefore had authority pay any one else, and 
doing became liable appellee for the amount thereof, with 
interest from the date suit. Elrod was the cashier the bank 
and trustee for the drilling company. also knew the contract 
between the drilling company and appellee. The writing May 24, 
well May 19, was executed Elrod for the bank for the 
purpose inducing appellee enter into the contract with the 
drilling company, and get the well drilled deeper. 
instead permitting appellee the drilling under the contract, 
the drilling company took possession the rig and machinery, hired 
another driller, operated the outfit for days, without the knowledge 
consent appellee, broke about 1,400 feet the drill stem off 
the well the value cents per foot. While all this was going 
on, the cashier the bank permitted the escrow money his 
possession checked out, for these other purposes, which 
had agreed, writing, should ‘‘be paid out only Layne Bowler 
Co.’’ had kept this money, agreed, would have been 
available pay the rental value, damages for the value the 
drill stem destroyed and other damages claimed, either which was 
excess the judgment against it. 

There merit the contention that the bank not bound 


because the escrow agreement ultra vires, and that the cashier had 


authority accept this deposit for this special purpose. 
The decree the chancery court right, and therefore 
affirmed. 
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FAILURE RETURN CHECK WITHIN 
TWENTY-FOUR HOURS ACCEPTANCE 


National Bank Montana, Supreme Court Montana, 
252 Pac. Rep. 373 


Under the Montana Revised Codes 1921, 8543, 8544, the 
within twenty-four hours after the delivery the check for ac- 
ceptance amounts acceptance the check, rendering the 
drawee bank liable the collecting bank. The twenty-four hour 
period begins run when the check actually received the 
bank, even though received after the close banking hours. 


Action George Clarke, receiver the Home State Bank 
Manhattan, Montana, against the National Bank Montana. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

Walter Aitken, Bozeman, for appellant. 
Spaulding, Helena, for respondent. 


STARK, J.—This action brought plaintiff receiver 
Home State Bank Manhattan, Montana, recover from the 
defendant the sum $174.15 and interest, alleged balance due 
from defendant the plaintiff, receiver, deposit with the de- 
fendant and payable demand. Under sufficient pleadings, the 
following facts were developed the trial: 

May 19, 1924, People’s Store Manhattan was indebted 
Davidson Grocery Co., Butte, the sum $174.15 and that 
day drew its check favor the grocery company for the amount 
Home State Bank Manhattan, which then and all times 
thereafter had sufficient funds meet when presented for pay- 
ment. This check forwarded the grocery company mail, and 
was the latter received May 20, and the same day in- 
dorsed and deposited with Metals Bank Trust Co. Butte for 
collection. May the Butte bank forwarded the check de- 
fendant, its Helena correspondent, for collection and The 
Manhattan bank had account its favor more than sufficient 
cover the check. receipt the check, defendant credited the ac- 
count the Butte bank with the amount thereof, subject payment, 
and charged the Manhattan bank with the item. 

There some dispute the testimony when this check was 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 216. 
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forwarded the Manhattan bank. Smith, vice-president the de- 
fendant, testified that was forwarded the day was received 
the defendant. However, the assistant cashier the Manhattan bank, 
testifying concerning the time its receipt that bank, said: 

check was received the afternoon May 23, 1924. re- 
member the check distinctly having received it, and the time 
was received was the only one the bank. received around 


—and further testified that the banking hours his bank were from 
went the post office and obtained the letter containing the check. 
The letter transmittal stated that the check was inclosed ‘‘for 

May the the Manhattan bank was Helena for 
the purpose interviewing the superintendent banks, and 
that time advised the superintendent that (the cashier) was not 
going back Manhattan open the bank the next day unless some 
representative the banking department went with him and took 
charge it. Pursuant this application, one the deputies the 
superintendent banks went Manhattan with the cashier that 
night and assumed direction the affairs the bank before the 
hour next morning, Saturday, May 24, 1924. The doors 
the bank were opened for business May 24, pending negotiations 
which were being conducted the officers the hope obtaining 
assistance keep on.doing business, but, apparently, deposits were 
received and checks paid that day, although one check was 
presented for payment, but payment thereof was refused the as- 
sistant cashier, claims, under instructions from the representa- 
tive the superintendent banks, and direction this represen- 
tative payment the check $174.15 was likewise refused, but 
notice thereof was given defendant that day. 

resolution the board directors the Manhattan bank, 
passed May 25th, that institution suspended business, and 
that day its affairs were wholly taken over the super- 
intendent banks, with Tweed, deputy, charge. 

Monday, May 26, 1924, the check question was returned 
the defendant and received May from ‘‘the examiner 
Upon receipt the check the defendant, its amount 
was charged the account the Butte bank and the same day 
the check was returned it. The check was held the Butte bank 
until June when was returned the defendant and the de- 
fendant returned the examiner charge the Manhattan bank, 
with the information that the Butte bank would not accept the 
check the delay incurred the part the Home State 
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Bank not returning the item July 11, 1924, the de- 
fendant again credited the account the Butte bank with the 
which had charged back May 27, upon return 
ihe item from the examiner charge the Manhattan bank. This 
check was never charged the account People’s Store with the 
Manhattan bank. July 31, 1924, plaintiff was appointed receiver 
the Manhattan bank and thereafter made demand upon the de- 
fendant for payment $174.15, balance due the Manhattan 
bank from defendant. Payment being refused, this action was in- 
stituted February 14, 1925, and was subsequently tried the 
court without jury. The court made and filed finding fact and 
conclusions law favor the defendant, under which judgment 
was given, made, and entered its favor, from which the plaintiff 
has appealed. 

Numerous assignments error appellant’s brief the 
sufficiency the evidence sustain certain findings fact made 
the trial court, and also the correctness the conclusions law, as- 
suming that the facts found were sustained the evidence. 

Among the findings fact questioned one the effect that 
the check controversy was held and retained the Manhattan 
bank for more than hours after was received it, wit, until 
May 27, 1924, and notice any kind given the defendant 
relation thereto. our view the case, about developed, the 
crucial question whether the check was retained the Man- 
hattan bank. 

the preceding statement fact have undertaken set out 
those developed the trial, which seem material and concerning 
which there was dispute, and shall now endeavor apply the 
law these unquestioned facts. 

The sections the Code applicable the facts this case are 
section 8592, Revised Codes 1921: 


mand. Except herein otherwise provided, the provisions this 
act applicable bill exchange payable demand apply 


Section 8543, Id.: 


The drawee allowed twenty-four hours after presentment 
which decide whether not will accept the bill; but the accept- 
ance, given, dates the day 


And section 8544, Id.: 


drawee whom bill delivered for acceptance de- 
stroys the same, refuses within twenty-four hours after such 
delivery, within such other period the holder may allow, re- 


7 
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turn the bill accepted non-accepted the holder, will deemed 
have accepted the same.’’ 


All these sections were embraced the Uniform Negotiable 
Instruments Law this state, enacted chapter 121 the Laws 
1903. 

Counsel for appellant contends that sections 8543 and 8544 have 
bank check, defined section 8592. similar 
contention was made the case Wisner First National Bank 
Gallitzin, 220 Pa. 21, 955, (N. S.) 1266, and 
therein received extended consideration the Supreme Court 
that state. The sections the Pennsylvania Negotiable Instruments 
Law (Pa. St. 1920, 16128, 16129, 16182) under consideration 
that case were identical with our sections above quoted, and was 
held that the sections corresponding with our sections 8543 and 8544 
apply bank check, and that failure the drawee return 
check the collecting bank, within hours after its delivery for 
amounted acceptance thereof and fixed liability 
upon the drawee bank; that tortious refusal the part the 
drawee was not necessary render the drawee liable, but that mere 
passive neglect return all that necessary. are accord 
with this construction. The rule thus declared Pennsylvania finds 
ard Trust Co. Commercial National Bank, 166 112, 
1074; People’s National Bank Swift, 134 Tenn. 175, 183 735; 
Chamberlain, ete., Bank Pleasanton, Kan. 611, 160 1136; 
Commercial State Bank Harkrider-Keith-Cooke (Tex. Civ. App.) 
250 1069. 

Although this construction the statute has been 
text writers, are opinion that relief therefrom, not de- 
sirable that continue force, matter for legislative action, 
rather than judicial construction. Such action was taken Pennsyl- 
vania after the decision the case referred to, adding the sec- 
tion corresponding our section 8544 the following proviso: 


that the mere retention such bill the drawee, un- 
less its return has been demanded, will not amount 
and provided further, that the provisions this section shall not 
apply Pa. St. 1920, 16129. 


Wisconsin the words, ‘‘Mere retention the bill not ac- 
ceptance’’ (Wis. St. 1925, 118.12), were added the original act; 
while Illinois and South Dakota acts the section was entirely 
omitted. 

come, then, application the rule the facts the 
instant case. Did the Manhattan bank retain the check question 
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for more than hours after had been delivered for ac- 
ceptance? According the assistant cashier, the check was received 
the bank shortly after o’clock m., May 23, 1924. This 
constituted actual delivery thereof for acceptance that time. 
above stated, the Uniform Negotiable Instruments Law was enacted 
this state 1903 (chapter 121, Session Laws 1903), and section 
thereof provided: 


payment must made during banking hours. 


This later became section 5923 the Revised Codes 1907. 
1909 this section was repealed (chapter 82, Laws 1909) the en- 
actment what now section 8482, Revised Codes 1921, and 
thereby the former rule that, where instrument was payable 
bank, presentment for payment was required made during bank- 
ing hours, was abolished. must presume that repealing this 
statute the Legislature intended that thenceforth this state in- 
strument payable bank could presented the bank any 
time for payment—whether during banking hours not—otherwise, 
the legislative act would meaningless. 

When the superintendent banks, his deputy, assumed direc- 
tion the affairs the Manhattan bank May 23, was simply 
acting lieu its officers; their knowledge became his knowledge, 
and what ever was necessary for them for the protection the 
bank became his duty; his failure return the check became their 
failure. 

From what has heretofore been said, follows that the 24-hour 
period allowed the Manhattan bank which return the check 
the defendant, refused accept and pay the same, began 
run when the check was actually delivered for payment shortly 
after o’clock m., May 23, 1924, and expired correspond- 
ing hour the next day, and, having failed return within that 
time, under the statute, the bank ‘‘will deemed have accepted 
the same.’’ this acceptance the Manhattan bank became primarily 
liable for the amount the check the defendant indorsee 
the Davidson Grocery Co. 1144, 359. 

Upon the liability thus created, the defendant could have main- 
tained action against the Manhattan bank, and, having paid the 
check the Butte bank with the amount thereof, was en- 
titled set such payment complete defense the plaintiff’s 
action. This conclusion makes unnecessary consider the other 
matters discussed appellant’s brief. 

The judgment affirmed. 
Affirmed. 
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LIABILITY COLLECTING BANK RETURN- 
ING CHECK WITHOUT PRESENTING 


Cox National Loan Exchange Bank, Supreme Court South 
Carolina, 136 Rep. 637 


bank which check deposited for collection and which 
returns the check the depositor without having presented 
the drawee bank for payment may held liable the drawer 
the check action for libel the theory that the bank’s action 
has resulted injury the drawer’s credit. 

this case the plaintiff drew check for $2.50 and delivered 
the payee. The payee deposited the check the defendant 
bank. Without having presented the cheek which was drawn 
against sufficient funds, the defendant bank returned the de- 
positor with notice the effect that the amount the check 
had been charged back the depositor’s account. The plaintiff 
sued the defendant bank action for libel the theory that 
the defendant’s action returning the check intimated that the 
plaintiff had drawn the check against insufficient funds and was 
guilty violation the Bad Check Law. The defendant bank 
demurred the plaintiff’s complaint and the court decided that 
the facts stated constituted good cause action, meaning that, 
the plaintiff could prove the facts alleged the complaint 
would entitled recover damages from the defendant. 


Action Cox against the National Loan Exchange Bank. 
From order overruling demurrer the complaint, defendant ap- 
peals. Affirmed. 

The order overruling the demurrer follows: 


matter comes upon demurrer interposed the com- 
plaint herein based upon the ground that the does not state 
facts sufficient constitute cause action. The demurrer does not 
specify wherein the complaint fails state cause action, but 
said specifications were stated orally the attorney for the defendant. 

that the defendant’s contention that the defendant 
bank was under duty obligation present the check for pay- 
ment the bank upon which was drawn correct, nevertheless, 
would not have the right attach said check, when was re- 
turned, any statement, which, when fairly construed the light 
all the surrounding facts and circumstances and connection with 
known customs banks, libelous the drawer said 

constrained hold that publie policy, taken connection 
with the Negotiable Instruments Act, the custom banks, the 
allegations the complaint—which must construed most favorable 
the plaintiff upon demurrer—prevent the complaint from being 
subject demurrer. the plaintiff proves the material allegations 
the complaint alleged, would seem, least passing upon 


é 
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demurrer, that the effect the writing would then become ques- 
tion for jury pass upon. 

therefore ordered that the demurrer and the same 
hereby overruled and that the defendant have five days from the date 
this order serve its answer upon the attorneys for the 


Melton Belser, Columbia, for appellant. 
Graydon Graydon, Columbia, for respondent. 


COTHRAN, J.—This appeal from order his honor, 
Judge Whaley, the county court Richland county, overruling 
demurrer interposed the defendant to.the plaintiff’s complaint, 
upon the general ground that does not state facts sufficient con- 

The complaint alleges substance that the plaintiff issued his 
check the Columbia National Bank one Mrs. Warwick for $2.50, 
payment bill; that the time had sufficient funds 
deposit with said bank meet the same; that Mrs. Warwick deposited 
the check her credit the defendant bank; that the defendant 
bank failed and refused present the check the bank upon which 
was drawn, but returned Mrs. Warwick with notice pinned 
stating, ‘‘We hereby charge your account and return herewith 
items listed, Cox, $2.50,’’ without giving any reason 
that said notice the defendant intended to, and did charge 
effect, that the plaintiff had given check without funds meet it; 
that was not careful his business dealings; that had presented 
the check, was its duty do, the bank upon which was 
drawn, and that payment had been refused; that the plaintiff was 
thereby guilty crime violation the ‘‘bogus law; and 
that that was the understanding Mrs. Warwick and other per- 
sons—all his damage $3,000. 

The defendant interposed demurrer upon the general ground, 
without specifications, upon the hearing which his honor, Judge 
Whaley, passed order overruling the demurrer for the reasons 
stated therein, which order will reported; from which the defend- 
ant has appealed. 

apparent that the writing claimed have constituted libel 
does not present case libel per se, but the allegations the com- 
plaint seek establish its libelous character what technically 
the innuendo, complaint for libel—a practical admission 
that the writing not libelous per se, but becomes reason 
the natural inferences that might drawn from it, and were 
intended drawn, reflecting upon the plaintiff. 

not apprehend that there would could reasonable 
ground question the proposition that the writing had directly 
charged the plaintiff with issuing bank which 
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did not the time have deposit sufficient credit meet the 
check, the writing would libelous, reflecting upon the personal 
integrity the plaintiff his business capacity and methods, and 
subjecting him criminal prosecution. Where, however, the 
charge not directly made the writing, the question for decision 
thus stated Newell Libel and Slander (4th Ed.) 736: 

however the words are capable (susceptible?) the meaning 
described them the innuendo and there any evidence 
the jury that they were used with that meaning, then will 


for the jury decide whether fact the words were understood 
that sense those who first heard read them.’’ 


That the notice, taken connection with the attending circum- 
stances, was susceptible the meaning attributed the 
the complaint seems clear. 

The notice returning the check, stating that the account Mrs. 
Warwick had been charged back with the amount the plaintiff’s 
check, admission the part the defendant bank that the 
item had been entered upon her deposit account credit. 
was plainly the duty the bank present the check the drawee 
bank. The depositor, Mrs. Warwick, had the right assume that the 
bank had done this. The inference which she naturally would draw 
was that the check had been presented and dishonored, the action 
the bank being practically charge that effect. 

The judgment this that the order overruling the de- 
murrer affirmed. 


BANK SELLING DRAFT FOR CUSTOMER NOT 
LIABLE WHERE CHECK FOR PROCEEDS 
DISHONORED 


Tropena Keokuk Nat. Bank, Supreme Court Iowa, 213 
Rep. 398 


plaintiff purchased the defendant bank draft 
Italian bank and subsequently indorsed the draft and delivered 
the defendant bank. The latter gave receipt the plaintiff 
which stated that the draft was deposited ‘‘to sent for sale and 
The bank sent the draft for sale firm dealing 
foreign exchange, which sent check the bank for the proceeds 
the sale. The bank the plaintiff with the amount 
the check, but subsequently cancelled the credit because the check 


similar decisions see Banking Law Journal Digest (Third 
Edition) 273. 
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was not paid, owing the failure the drawer. Thereupon the 
plaintiff brought this action recover from the bank the amount 
the check. was held that the plaintiff was not entitled 
recover, for the reason that the bank acted the transaction 
the agent the plaintiff and never became the owner the check 
and, therefore, when the check was dishonored, the bank had the 
right revoke the credit given the plaintiff. 


Action law. The facts are fully stated the opinion. The 
was tried the court without jury, and the plaintiff appeals 
from adverse judgment. Affirmed. 

Bernard Dolan, Keokuk, for appellant. 

Hollingsworth Hollingsworth, Keokuk, for appellee. 


VERMILION, J.—It appears, without dispute, that May 14, 
1921, the appellant purchased the appellee bank for $400 the 
latter’s draft bank located Rome, Italy, for 6,861 lire, pay- 
able himself. June 1923, appellant presented the draft 
the drawer bank and demanded payment thereof, which was refused. 
The appellant thereupon indorsed the draft, turned over the 
bank, and accepted the bank’s receipt therefor. The receipt stated 
that was deposited ‘‘to sent for sale and The bank sent 
the draft Knauth, Nachod New York, dealers foreign 
exchange, with instructions sell and remit the proceeds. Knauth, 
Nachod Kuhn sent the bank their check for $316.98 the pro- 
ceeds the sale the draft. receipt this check, the 
gave appellant credit its books and his pass book for the amount 
the check, and the check was forwarded the Hanover National 
Bank, New York, for collection. Nachod Kuhn failed 
before the check was presented, and was not paid. being ad- 
vised the non-payment the check, appellee caneelled the credit 
$316.98 given appellant its books and his pass book. The 
action appellant recover from the bank that amount, with 
interest from the date such 

The answer pleaded that the draft was received from appellant 
for sale, and that the credit given appellant the receipt the 
for the proceeds the sale was, under general custom 
banks, conditional credit only, conditioned upon its payment the 
ordinary course business, and that, when the check was not paid, 
the credit was cancelled with such custom. 

There some conflict the testimony what was said when 
appellant presented the draft for payment. The relation the 
parties with respect the draft that time was fixed the receipt 
given for it. Moreover, the judgment below favor the appellee 
here upon any disputed question fact, where there was 
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evidence sustain it. There was testimony tending show that the 
bank refused pay the draft because had made remittance the 
bank Rome cover it, and because the fluctuation the rate 
foreign exchange, depreciation the value the lire measured 
dollars and the bank’s ignorance its then value, that these facts 
were explained appellant, who was informed that would have 
sell the draft, and that then requested the bank send the draft 
New York for sale for him. clear the relation the parties 
that time and respect the draft was that principal and 
agent. The bank was appellant’s agent the draft. 

Appellant contends that, the bank was the drawer the draft, 
was liable thereon, and the transaction amounted payment 
when appellant was given credit for the amount the check. 
$316.98 represented the proceeds the sale the draft, the draft 
belonged appellant, the bank took for the purpose 
selling it, and the proceeds the sale belonged appellant. The 
transaction had aspect payment the draft the bank. There 
nothing the Negotiable Instruments Law that impresses the 
transaction with the character payment. Section 9521, Code 
1924, provides that the maker negotiable instrument— 


that due presentment the instrument will accepted 
paid, both, according its tenor, and that dishonored, and 
the necessary proceedings dishonor duly taken, will pay the 
amount thereof the 


There evidence that the draft had been presented the 
drawee, dishonored, and appellee was under present obligation 
pay it. There basis for saying that, with respect the draft, 
the transaction was other than the receipt given to, and accepted by, 
appellant showed be—an agency the part the bank sell 
the draft for appellant. does not appear, except perhaps in- 
ference, whom the check received from Knauth, Nachod Kuhn 
was payable. assumed that was payable the bank, 
nevertheless clearly belonged, not the bank, but the appellant. 

Appellant relies strongly upon the fact that was given credit 
depositor for the amount the check. That fact 
stance which different courts attach greater less importance 
determining whether title check draft passed bank taking 
it, was taken for collection only, but they all agree that such 
fact alone does not establish that the bank the owner the paper, 
stances from which understanding the contrary may inferred. 

have adhered the rule that, where check draft de- 
posited customer and credit given the bank his 
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against which has immediate right draw, the absence 
cumstances from which such understanding may inferred, prima 
facie, the title the paper passes the bank. Acme 
Co. Bank, 198 Iowa, 1337, 201 129, where had occasion 
consider the question and review the authorities, held. See, 
also, Pala Alto County Ulrich, 199 Iowa, 201 132. 

have seen that, the express agreement the parties, the 
draft was not taken the bank purchaser, but sold for 
appellant, and that the proceeds the sale, the form the check, 
belonged appellant, and not the bank. There was included the 
authority sell the draft the authority receive collect the pro- 
the sale. the absence instruction the contrary, this 
authority might executed the manner usual and customary the 
banking business, and appellant’s assent thereto will presumed. 


the agent may not accept anything but the actual cash 
satisfaction the claim, may receive check draft, negotiable 
and payable demand, which has good reason believe will 
honored upon presentation, ready and more convenient means 
obtaining the money conditional satisfaction the debt.’’ Griffin 
Erskine, 131 Iowa, 444, 109 13, Ann. Cas. 1193; Bellevue 
Bank Bank, 168 Iowa, 707, 150 1076. 


There claim that the bank exceeded its authority, was 
guilty negligence breach duty accepting the check and 
forwarding for collection. 

clear that, this point the transaction, the bank, agent 
for appellant, received check belonging appellant which was its 
duty collect. Nothing then occurred change the relation the 
parties fixed their express agreement. 

The fact that the bank gave appellant credit depositor for 
mining the relation the parties, and one that may, the absence 
proof understanding the contrary, give rise in- 
ference that the bank became the owner the check and the debtor 
the appellant for its amount; but not alone conclusive upon 
the question, and does not establish that the relation debtor and 
existed, against the express agreement the parties the 
contrary. Where appears the agreement the parties, 
legitimate inference from the other shown evidence, 
that the bank did not become the owner the paper, credit given 
the depositor for the amount thereof provisional, and may 
cancelled the bank the event the check not paid. This 
with the general custom pleaded and established the 
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evidence, and well recognized the authorities. See Acme 
Co. Bank, supra, and authorities there cited. 

The fact that the check was payable the order the bank, 
was, merely raises presumption that was the owner. Acme 
Co. Bank, supra. Any such presumption would over- 
come the established facts. 

There was clearly established agreement that the draft was 
taken the bank for sale. The effect this was that the bank did 
not become the owner the draft. Nothing whatever appears 
show that there was thereafter any change fact the relation 
the parties the whole transaction the check representing the 
proceeds the sale. 

The judgment affirmed. 


OFFICERS UNINCORPORATED ASSOCIA- 
TION PERSONALLY LIABLE NOTE 


Vorachek Anderson, Supreme Court North Dakota, 211 
Rep. 984 


The officers unincorporated association who sign promis- 
sory note the name the association such officers will 
personally liable the note, even though they not intend 
assume such liability and believe that they are not legally re- 
sponsible. This because voluntary unincorporated associa- 
tion not legal entity and cannot sued except through its 
individual members. 

The note which was sued the present case was signed 
the name baseball association the defendants, its officers, 
the following manner: 


Baseball Association, 


Action Frank Vorachek, receiver the Dakota National 
Bank Dickinson, against Anderson and another, doing busi- 
ness the Dakota Baseball Association, and others. From adverse 
judgment, defendants Anderson and another appeal. Affirmed. 

Crawford, Cain Burnett, Dickinson, for appellants. 

Simpson Mackoff, Dickinson, for respondent. 


BURR, J.—This action promissory note, signed 
son Baseball Association, Anderson, President, and Fred 
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Flury, The Dickinson Baseball Association was volun- 
tary association, composed large number the residents 
Dickinson, and organized for the purpose furnishing baseball 
amusement during the season 1921. One Skauge, cashier 
the Dakota National Bank and co-defendant this case, acted 
treasurer, and during the season his bank advanced sums money 
from time time the association paying the bills, that the 
association account the bank was overdrawn the extent $1,400, 
the face the note afterwards given. The cashier was anxious 
have the account proper shape, and approached the defendants 
Anderson and Flury for the purpose getting note. usual, 
there some conflict the testimony, but the contention the de- 
fendants Anderson and Flury that the first note presented them 
for signature was one whereby they themselves would the makers 
person. They claim they refused sign such note, and there- 
after the cashier changed the proposed note that was signed 
Dickinson Baseball Association, president and secretary. the 
back the note was written the following guaranty: ‘‘We hereby 
guarantee the payment this note, waiving demand, non-payment 
and bears the signatures the defendants Ander- 
and Flury, Skauge, and one Nachtwey. the 
contention the defendants that the time the signing the 
note there was agreement between Anderson and Flury and the 
that signing the note ‘‘Dickinson Baseball Association, 
Anderson, President, and Flury, Secretary,’’ these de- 
fendants would incur personal liability, and there was further 
contention guaranty the back the note was not 
into effect until the same was signed fifteen persons, and that the 
made such promise and inducement and had possession 
the note and kept for the purpose getting these other signatures. 
The trial court found against the defendants. Findings fact were 
waived the parties. Judgment was rendered against the defend- 
ants Anderson and Flury and Skauge, and the case dismissed 
defendant Nachtwey. The defendant Skauge defaulted the 
action and the defendants Anderson and Flury appeal this court 
from the judgment rendered against them. 

will observed that this indebtedness sued upon the in- 
voluntary association which has standing court 
that can sued legal entity. There question but what 
the defendants Anderson and Flury were members this association. 
The record shows these defendants were the acting officers, together 
with the cashier Skauge, who appeared act treasurer. They were 
the active managers the association, and knew the debts con- 
tracted, and knew that they were paid, being paid, the bank. 
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Being members the association, the debts the association were 
their debts. The making the note did not create the liability. 
They were already liable. Hence any promise agreement the 
would avail. The note sued upon reads follows: 


North Dakota, Sept. 1921. 


demand after date for value received promise pay 
the order Dakota National Bank Dickinson, fourteen hundred 
dollars the Dakota National Bank, Dickinson, D., with interest 
payable semi-annually the rate per cent. per annum before 
and after maturity and interest not paid when due become 
principal and bear same rate interest. 

makers, sureties, indorsers and guarantors this note hereby 
severally waive presentment for payment, notice non-payment, pro- 
test and notice protest. 

demand. 


Baseball Association, 
“By Fred Flury, 


There contention that the money was not advanced nor that 

the debts were not incurred. The main defense which the defendants 
the fact that they were not liable personally upon 
the note. The record shows the defendant Skauge was member 
the association and was not position waive the liability his 
co-members. Defendants contend that signing the note, Dickinson 
Baseball Association, Anderson, President, and Flury, Secretary,’’ 
they signed representative capacities only. The rule well settled 
that ‘‘an association not engaged business enterprises, and the 
objects which not contemplate profit loss, not partner- 
ship, and the liability its members for debts contracted behalf 
the association governed, not the principles partnership, 
but those agency. Membership, such, imposes personal 
liability for the debts the association; but charge member 
therewith must shown that has actually constructively as- 
sented ratified the contract upon which the liability predi- 

The Dickinson Baseball Association was evidently composed 
large number members. Being members the baseball association 
such would not create personal liability, but the case bar 
have two the members actually assenting the contract upon 
which the liability predicated. True, they claim that when they 
signed, they signed solely the ground that they were acting only 
agent and with intention bind themselves fact, 
that there was distinct agreement that they were not bound. 
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the Detroit Light Guards Band First Mich. Ind. In- 
fantry al., 134 Mich. 598, 934, held: 


who makes contract behalf voluntary association 
personally liable thereon, although acting only agent for 
the association, and does not intend bind himself.’’ 

‘‘an officer voluntary association enters into contract 
behalf the association, liable thereon individual, irres- 
pective the liability the associate members, although does not 
intend render himself liable and believes that the does not 


This rule upheld the case Medlin Ebenezer Methodist 
Church al., 132 498, 129 830. This courts says: 


[an] association having authority so, and 
entering into contract behalf association thereby binds all 
members, including himself, and generally individual liabil- 
ity irrespective his liability member.’’ 


The alleged agreement between the cashier and the defendants 
not alter the liability the defendants the bank. The 
bank the situation saying: 


have note signed the Dickinson Baseball Association, 
and this association not legal entity, and you gentlemen whose 
names are attached the note officers are the only members 
the association know, and are suing you under that name; 
there are any others, you could have had them interpleaded.’’ 


Because the lack findings, cannot say with certainty what 
the facts are understood the district court. The case was 
properly triable jury, and the jury was waived. such case the 
decision the court the facts, said this court the case 
State Bank Maier, 259, 268, 158 346, comes here 
with all the presumptions favor its correctness. Appellants 
must able show the court that such findings are against the 
preponderance the evidence. This rule stated clearly Griffith 
plaintiff that the defendants ratified this agreement contained the 
note, and there nothing indicate they did not. the 
court did not hold the defendants the guaranty, dismissed 
the case against Nachtwey. Appellant cites the case Jarski 
Jones al. (N. D.) 201 688, the effect that this case 
not construe this the case cited, the complaint alleged 
the making note signed, ‘‘Stockholders’ Account, John 
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Jones—Chas. The complaint did not say whether ‘‘Stock- 
holders’ was legal entity not, and therefore not show- 
ing was non-entity, the complaint demurrer was held 


complaint against John Jones representative capacity. The 
court effect said: 


581 


not know whether ‘Stockholders’ Account’ legal 


entity not; you not show this; therefore assume Jones signed 
merely 


the case bar conceded the association not legal entity. 
The defendants entered into the contract intending bind this as- 
sociation, and doing they bound the association, but they them- 
selves are the association, and they bound themselves. 


The trial court found correctly that they were liable, and the 
judgment affirmed. 


PURCHASER DRAFTS NOT PREFERRED 
CREDITOR DRAWER 


Leach, State Superintendent Banking, Plymouth County Sav. 
Bank Mars (Bedell, Intervener), Supreme 
Court Iowa, 212 Rep. 310 


depositor purchased bank drafts Chicago bank, 
paying for them checks upon his account the bank. Subse- 
quently the bank which issued the drafts closed. The day before 
the bank closed the depositor’s account was overdrawn. Payment 
the drafts was refused the Chicago bank. was held that 


the depositor was not entitled preferred claim for the amount 
the drafts. 


This bank receivership case, which Bedell inter- 
vened and claimed preference. The preference was denied. Inter- 
vener appeals. Affirmed. 

Bedell Bedell, Mars, for appellant. 

Ben Gibson, Atty. Gen., and Keenan and Rose- 
berry, both Mars, for appellee. 


MORLING, J.—The bank closed January 1925. December 
26, 1924, January 1925, and January 1925, intervener purchased 
the bank Chicago drafts, for which gave his checks upon his 


similar decisions see Banking Law Journal (Third 
Edition) 130. 


582 THE BANKING LAW JOURNAL 


personal checking account the same bank. January 1925, 
withdrew supposed balance $110.76. This seems have left 
overdraft $133.55. The drawer bank had deposit the 
drawee bank, the close business January 1925, $123.64. This 
was applied the drawee bank the indebtedness the drawer. 
Payment the drafts was refused. The failure the Plymouth 
County Savings Bank was due forgeries notes carried its 
bills receivable, committed its president, and prior December 
15, 1924, and his abstraction money from the bank. further 
material details respecting the condition the bank, its assets, 
moneys hand, the extent manner doing business during 
the period controversy are given. 

The intervener claims preference and relies upon Messenger 
Carroll Trust Savings Bank, 193 Iowa, 608, 187 545, es- 
tablishing augmentation funds the Plymouth County Savings 
Bank reason the transactions referred to. That case not con- 
trolling. The ruled Andrew, Superintendent, C., 
St. Ry. Co. (Iowa) 211 515; Leach Battle Creek Savings 
Bank (Iowa) 211 519; Leach Mechanics’ Savings Bank 
(Iowa) 211 506; Leach Citizens’ State Bank Arthur 
(Iowa) 211 526. 


The judgment affirmed. 


